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An ultim ate order granting or refusing a  writ of habeas corpus is determined 
by  the law o f Ceylon.

W here a  m other sought, as against tho father, tho custody of two minor 
children, who were girls of the ages of thirteen and nine—

Held, th a t, under the Rom an-Dutch Law, whore there has been no legal dis­
solution of tho common home, the father’s right to  tho custody of his minor 
children remains unaffected by  the fact of the separation of the spouses, and 
can only bo interfered w ith on special grounds, such, for example, as danger 
to  tho life, health or morals o f the children.

A p p l i c a t i o n  for a  w i t  o f  h abeas corpu s.

G . E .  C h illy , w ith  C ecil G u n a w a rd en a  and A .  M . C oo m a ra sica m y, for  

d b e  p etition er .

• JS. J .  K a d irg a m a r ,  w ith  J o h n  d e  S a ra m , for the 1st respondent.

C u r. a d v . vu ll.



FERNANDO, 3.— Ivaldy  v. Iia ldy 5G0-

J u n e  S, 19 5 6 . H . N . G . F e r n a n d o , J .—

T h e p etitio n er  in  th is  application  for  a  w i t  o f  h a b ea s  c o rp u s  is the- 
w ife o f  th e  1 s t  resp on d en t and  th e  m other o f  th e  m inor 3rd and 4 th  
respondents, w h o se  cu sto d y  sh e seek s a s against th e ir  father. T he 2nd  
resp ond en t is  th e  p rin cip a l o f  th e  X uw ara E liy a  C onvent a t  w hich  
in stitu tion  th e  m in or children w ere placed in  F eb ru ary , 1954, by theii-  
fa th er’s  au th o r ity . T h e m inors are "girls o f  th e  ages o f  th irteen  and  

' n ine, h av in g  been  born in  F rance o f  parents w ho are resp ectively  a  
F renchm an an d  A m erican  w om an, and  w ho m arried in  A m erica in  
1938. T here are a lso  tw o  m ale children o f  th e  m arriage, one o f  w hom  
is now' in F ran ce an d  th e  other in  Am erica.

T he husband  an d  w ife appear to  have had freq u en t differences, parti­
cu larly since th e  y ea r  1948, w hen  th e  w ife and th e  children returned to- 
A m erica from  F ran ce, and th e  w ife had  actu al cu sto d y  o f  th e  children  
u n til th e  en d  o f  1953. M eanwhile sh e  ob tained  a  d ecree o f  d ivorce in  
1952 in  an  A m erican  Court in  an  uncontested  a ction  on  th e  ground off 
cruelty  ; b u t th e  d ecree w as se t  aside in  Ju n e 1953 o n  th e  ground th a t  
th e  husband  h ad  n o t been served w ith  sum m ons in  th e  action . In  
A ugust, 1953, th e  h usb and  m et th e  w ife in  A m erica  an d  p ersuaded  
her to  com e out-, w ith  one o f  the boys and  th e  tw o g ir ls , to  Cej-lon, where 
th e  husband  h ad  been appointed  to  a p o st w ith  th e  W orld  H ea lth  . 
O rganisation  ; an d  accord ingly  the w ife and children arrived in  Cej-lon in  
X ovcm ber 1953. T h e w ife a lleged  th a t she m ade th e  trip  to  Cej-lon 
o n ly  on  th e  u n d erstan d in g  th a t her husband w ould  d ep o sit in  advance  
th e  cost o f  return  p assages to  A m erica for h erself an d  th e  children and  
th a t  she w ould  be free  to  return h om e w ith  th e  children  w henever she  
w ished . W h ether for g ood  reason or not, the husb and  n o t  on ly  fa iled  
to  honour th is  u nd erstan d ing , b u t also p reven ted  th e  w ife  and th e  
tw o  girls from  return in g  hom e even  a t  her exp en se , and  furtherm ore 
ob ta ined  an en jo in ing  order from  th e  D istrict Court o f  C olom bo restrain ing  
her fro m  tak in g  th e  children a w ay  from  Cej-lon. T h a t order w as b y  
co n sen t m ad e ap plicab le on ly  pending th e  determ in ation  o f  th e  
p etitio n er’s  p resen t application  to  th e  Suprem e C ourt. (I  should  add  
th a t  th e  m ale  ch ild  w ho cam e to  C eylon with' th e  m oth er w as sent- to  
F ran ce from  Cej-lon som etim e before th is application  w as filed.)

A t  th e  in q u iry  h e ld  b y  the learned M agistrate o f  X uw ara Elij-a, t o  
w hom  th e p resen t p etitio n  w as referred, a volum e o f  ev id en ce w as led, 
m uch o f  w h ich  w ou ld  h ave been irrelevant even  in  proceed ings for  
divorce. V ery  m u ch  less evidence would, I  th ink , h a v e  been  adduced, 
i f  everyon e con cern ed  had  appreciated  the real issue w hich  arises in  a  
case w here th e  w ife  o f  a  m arriage, w hich  has n o t been  th e  su bject o f  a  
decree for d ivorce or  jud icia l separation , challenges th e  h usb and ’s r igh t  
to  th e  custodj- o f  ch ildren  o f  th e  m arriage. R ec en t experience o f  th e  
frequency o f  su ch  applications m akes m e w elcom e th e  op p ortu n ity  to- 
consider th e  re lev a n t authorities, an d  I  appreciate th e  a ssistan ce  w hich  
Mr. K ad irgam ar h as g iven  m e in  th is  connection . T h e presen t case, 
is fo rtu n ate ly  n o t  com p licated  b y  a n y  question  o f  th e  C onflict o f  L aw s, 
counsel for b o th  s id es  h av ing  conceded  th a t I  sh ou ld  ap p ly  th e  law  oF  
Cej-lon. T here is  am p le  support for the v iew  th a t a  d isp u te  as to  th e
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custody o f  th e  children m a y  be determined b y  th e  la w  o f  th e  country  o f  
residence, particu larly  in  th e  absence o f  any com peting order m ad e b y  a  
com petent court o f  th e  cou n try  o f  domicile. (H a lsb u r y — 3rd E d ition , 
p . 126, 127 ; D ic e y  : C o n flic t o f  L a w s , Gth E dition  p. 4S0.)

T he w rit o f  h abeas c o rp u s  w as unknown to  th e  R o m a n -D u tch  L aw , 
•and as Schneider J .  observed  in  th e  case reported in  th e  tw en ty-n in th  
volum e o f  th e  N e w  L a w  R e p o r ts  a t  page 52, section  4 5  (th en  section  49) 

•of th e  Courts O rdinance is obviously  founded on  th e  E n g lish  L aw , re­
port to  which m u st therefore be had in  considering th e  p urpose and  
scope o f  th e  ju risd iction  o f  th is Court to  issue th e  w rit. C learly th is  
•question w hether a  m an d ate  should issue under section  45  “ to  bring 
up before th is Court th e  b o d y  o f  any person ” m u st b e  determ ined  in  
the sam e m anner a s  i t  w ould  be by a Court in E ngland  ; and  i f  such  on ly  
w as Fisher C. J . ’s  op in ion , w hen lie said “ wc should . . . .  ap p ly  
E nglish  law  in  considering th e  question which h as been  su b m itted  ”
(iG oorera tnayaka  v . C la y to n  *), I  would respectfully agree. R u t th e  u lti­
m ate order m ade in  exercise o f  th e  special jurisd iction  is “ to  rem and or 
discharge an y  person  so  brought up, or otherwise deal w ith  such  person  

■according to  la w  ” , th e  section  having in contem plation , in  m y  opinion, 
the la w  o f  C eylo n  re lev a n t to  th e  question w hether th e  person  should  be 
remanded, d ischarged or otherw ise dealt w ith. I t  w as p rob ab ly  w ith  
th is aspect o f  th e  m a tter  in  m ind that D ricberg J . in  th e  sam e case 
saw  the need to  rem ark  th a t  Courts under the R o m a n -D u tch  L aw  had  
th e  sam e pow er as th e  Courts in  England in resp ect o f  th e  particular  
m atter w ith  w hich  th is  Court w as then concerned. T h ere h ave been  
m any decisions in  C eylon w hich  purport to follow  E n g lish  p recedents in  

■disputes as to th e  cu sto d y  o f  children, and which, b y  reason  o f  th e  essen ­
tia l sim ilarity o f  th e  E n g lish  and R om an-D utch  prin cip les, w ill in  all 
probability be foun d  to  conform  w ith  the latter. B u t  if, as I  think, 
th e  R om an-D utch  law  is  applicable in  determ ining w h eth er  th e  right  
o f  a  parent to  custod}' should  be enforced or not, th en  th ere  should  be 

■direct resort to  th e  R om an -D u tch  law.

Spiro {The L a w  o f  P a r e n t a n d  C h ild  p. 170) p o in ts  o u t th a t  there are 
on ly  two excep tions to  th e  fundam ental rule o f  th e  R om an  law  th a t the  
parental pow er o f  th e  p aren t does not allow  o f  a n y  in terference.

Parent ” w here fath er and m other arc both alive, m ean s o f  course the  
father who is th e  natural guardian o f  his children { V a n  R o o yen  r .  
W ern er-) . T he first excep tion  to  the rule is that a court, in  authorizing  
th e  parents to  h a v e  a separate hom e, is also com p eten t to  regu late the 
exercise o f  th e  p aren ta l pow er in  accordance w ith  th e  in terests  o f  the  
m inor child concerned . T h is exception has received  s ta tu to ry  force  
in  Ceylon b y  section s 619  to  622 o f  the Civil P rocedure C ode, w hich  
em power a D istr ic t  Court to  m ake orders for cu stod y  e ith er  pending a  
m atrim onial action , or a fter  a decree o f  divorce or ju d ic ia l separation  
has been en tered . T h e second exception, for a ease w here a 
■separate hom e h as n o t b eeii authorized, is referred to  in  a  recent- 
jud gm en t in  S ou th  A frica (C a litz  v. C a li lz 3) as fo llow s :— “  T he Court

1 {1020) 31 N . L. R . 132 at 133. * 9 S . C. 425.
3 (1939) .4 . D. 5G at paje G-3'.
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l ia s  no jurisd iction  w here no d ivorce  or  sep aration  au th oriz in g  th e  
separate h om e has been  granted , to  d ep rive  th e  fa th er  o f  h is  c u sto d y  
ex cep t under th e  C ourt’s  pow ers a s  u pper guard ian  o f  a ll m inors to  in te r ­
fere w ith  th e  fa th er’s  cu sto d y  on  sp ecia l grounds, su ch , for exam p le , a s  

•danger to  the ch ild ’s  life , health  or m orals. ”

T h e d istin ction  b etw een  th e  tw o  ex cep tio n s  is , I  th in k  w ith  resp ect, 
w ell exp la in ed  in  th e  jud gm en t to  w hich  I  h a v e  ju s t  referred. W h en  a  
com m on hom e no  longer ex ists  in  law , b y  reason  o f  a  m atrim on ia l decree, 
th e  natural right o f  th e  fa th er to  cu sto d y , w h ich  flow s from  th e  d u ty  
to  m ain ta in  th e  com m on hom e, is in terrup ted  a n d  th e  q u estion  o f  cu s ­
to d y  can be raised  b y  cith er  sp ouse for d ecision  b y  th e  C ourt. T h e  
general p rincip le applicab le in  th a t  ev en t is  th a t  th e  in n ocen t sp ou se  is  

-en titled  to  an  order for cu stod y  o f  th e  children, u n less th e  C ourt, w ith  
•due regard to  th e  r igh ts o f  th a t  sp ou se and  to  th e  in terests  o f  
th e  children, o therw ise d e ter m in es; an d  in  th is  w a y , a  fa th er  w h o  is  
t^ e  g u ilty  spouse w ill in  ordinary circum stances, or ev en  w ho is  in n o cen t  
m a y  in  extraord inary circum stances in  th e  in terests o f  th e  w elfare o f  th e  
cliildren, be deprived  o f  h is natural right to  cu sto d y . B u t  w here th ere  
h as been no  legal d isso lu tion  o f  th e  com m on h om e, th e  fa th er’s  r ig h t  
to  cu stod y  rem ains unaffected  b y  th e  fact o f  th e  separation  o f  th e  sp ouses, 

•and can onlj' be in terfered  w ith  in  s p e c ia l c ircu m sta n ces .

Spiro (idem  pp. 171 and  172) refers to  la ter d ecision s o f  th e  S o u th  
A frican Courts w hich  appear to  h a v e  am plified  th e  m ean ing  o f  th e  e x ­
pression  “ sp ecia l grounds ” in  th e  princip le as s ta te d  in  th e  C a li tz  case .
In  particular, there w as th e  ob servation  m ade o b ite r  in  G reen  v . G reen  1 
th a t  th e  Courts w ill n o t  h es ita te  to  d ep rive th e  fa th er  o f  cu sto d y  w here  
th a t  cu stod y  is show n to  be d etrim en ta l to  th e  in terests  o f  th e  child . 
B u t  even  th is  observation  underlines th e  d istin c tio n  b etw een  th e  tw o  
excep tions to  w hich  I  h a v e  referred. In  a p p ly in g  th e  first, th e  Court 
w ill (w ith  due regard to  th e  preferent r igh t o f  an  in n o cen t spouse) a ttem p t  
to  choose a  course w hich  w ill prom ote the in terests and  w elfare o f  th e  
c h i ld : in  applj'ing th e  second, th e  C ourts w ill recogn ize th e  fa th er ’s 
p rim a facie  right, ex cep t w hen th e  elem en t o f  d anger or d etr im en t is 
p o s it iv e ly  estab lished .

T h e question  I  h ave to  d eterm ine in  th is  case, therefore, is n o t w h eth er  
'the estrangem ent- o f  th e  p etition er from  th e resp ond en t is  a ttr ib u tab le  
to th e  fa u lt  o f  th e  la tter, nor w heth er it  is  in  th e  in tere sts  o f  
th e  happ iness or w elfare o f  th e  tw o  daugh ters o f  th e  m arriage th a t  th e y  
be com m itted  to  th e  care o f  their  m oth er. T h e  so le  question  is w heth er  
th e  r igh t o f  th e  father to  cu stod y  is  to  be d en ied  h im  ow ing to  th e  p ro s­
p ec tiv e  danger to  th e  life  h ea lth  or m orals o f  th e  ch ildren  or ow in g  to  
o th e r  circum stances estab lish ing  d etr im en t to  th e ir  in terests. I t  is  
■extremely difficult to  cull from  th e  recorded  ev id en ce  th e  grounds u pon  
w hich  th e  p etition er  relies, and I  w ill d ea l w ith  th e  prin cip al grounds as  
s ta te d  b y  her c o u n se l:—

(I.) T h e resp ond en t assau lted  h is w ife p h y sica lly  in  th e  presence  
o f  th e  children.

1 S .  A .  L . R .  1 9 I S  (3 ) , p .  1 0 5 1 .
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.T h is a lleged  assault-, th o u g h  (as far as I  can gather) n o t  d irectly  gpokenf 
to  b y  th e  p e titio n er  in  h er  ev idence in  th is case, w as ad m itted  tjy thej 
respondent. I t  to o k  p la ce  in  th e  a ttic  o f  a  house or fla t in  France ini; 
S eptem ber 1948 w h en  th e  petitioner was packing, apparently-^in prerj 
paration  for her d ep artu re  from  th a t  country for A m erica. A ccording! 
to  th e  ev iden ce o f  th e  p etition er  in  th e  abortive d ivorce proceedings i'nj 
A m erica, th is  a ssa u lt  to o k  p lace w ithout any p rovocation  and on ly  fo r i 
th e  reason th a t  th e  d e fen d a n t w as “ brooding ” over h is  fa ilure to  obtain  i 
a  h ou se on w h ich  h e  h a d  se t  h is heart. The respondent, on  th e  contrary ,;  
s ta ted  in  cross-exam in ation  before th e  M agistrate th a t  h e  had  b e e ii\  
g ra v e ly  provoked  b y  th e  petitioner’s  allegation th a t  h e  had  p rev iously  
threaten ed  to  k ill  h is  ch ildren. W hile th e  grav ity  o f  t-liis assault is; 
n o t den ied , I  find  i t  im p ossib le  to  believe the version th a t  it  w as un­
provoked. M oreover th is  assau lt was not m ade th e  reason  for the- 
p etition cr’s dep arture for A m erica in  N ovem ber 194S, w hich  did not 
in  th e  legal sen se  co n stitu te  a  “ separation ” b y  m u tu a l consent. H e r  
eviden ce h ere is  th a t  sh e  stron gly  objected to  go in g  to  A m erica, and  
o n ly  did so b ecau se  her husband  desired to  take som e m ed ical training- 
and  su ggested  th a t  sh e  and  th e  children should liv e  in  Am erica with 
her parents in  th e  in te r im .  I t  is also significant th a t  r igh t from thc- 
t-ime o f  her return  t o  A m erica, th e  petitioner regularly and even  with  
great freq u en cy  w ro te  lo n g  and affectionate letters to  h er husband in  
France, in  n on e o f  w h ich  (so far as I  can gather from  a  qu ick  reading o f  
th em ) w as th ere  a n y  d irect reference to  this a s s a u lt ; in stead , in  m a n y  
o f  them , she regrets h er  ow n treatm ent o f  th e  respondent and expresses- 
her in ten tion  to  b eh a v e  d ifferently in th e  future. W hether th e  p e ti­
tioner can re ly  u p on  th is  assau lt in 194S for th e  purposes o f  divorce- 
proceedings is  d o u b t f u l; i t  is m uch more doubtful w h eth er sh e can now  
urge it  as a  reason  w h y  h is custody o f  the children sh ould  be a source- 
o f  danger to  th e  la tter .

(II.)  T h e seco n d  a llegation  is that th e  respond en t " abandonee? 
h is fam ily  in  a  s tra n g e  country  ” when th ey  arrived in  C eylon in  1953-

A ssum ing i t  to  b e  tru e th a t  the father show ed a  m arked  preference- 
for th e  son  arid a t  first d isregarded the tw o daughters a fter  one o f  them  
fa iled  to  g reet lun i lik e  a  daughter should, there is  n o th in g  else in the- 
evid ence to  w arran t th is  serious allegation o f  desertion . On th e  p eti­
tion er’s  ow n ev id en ce , th e  fa th er provided H o te l accom m odation  fo r  
th e  fam ily  a t  G allc , w here h e w as working a t  th e  tim e, and there is- 
n o  a llegation  th a t  h e  fa iled  to  p a y  th e  H otel B ills . Q u ite soon after, 
an d  up  to  d a te , th e  tw o  girls w ere placed b y  m u tu a l agreem ent at th e  
C onvent in  N u w a ra  E liy a , and  m uch i f  n o t a ll o f  th e  co st o f  their board 
and  ed ucation  ap p ears to  h a v e  been m et by th e  father . I  d o n ot doubt 
th e  p etitio n er’s s ta te m e n t  th a t  she spent her ow n m o n ey  in  Ceylon, but,, 
h av ing  regard to  th e  am o u n t o f  th e  respondent’s ow n in com e, h e appears 
to  h ave incurred q u ite  reasonable expenditure on  th e  m aintenance and 
education  o f  h is  ch ildren  w h ile  in  Ceylon.

C onnected w ith  th is  a lleg a tio n  is  th e  suggestion  th a t  th e  respondent- 
fa iled  to  su p p o rt h is  w ife  and  fam ily  w hile in  A m erica  betw een  194S  
and  1953. A ssu m in g  th a t  h e contributed little  to  th e  fam ily  till during
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th a t  period, (He qu estion  is  w hether h e  w as g u ilty  o f  deliberate n eglect. 
B u t  i t  is  ad m itted  th a t  h e  had then  no r eg u la to r  ad eq uately  rem unerative  
em p lo y m e n t an d  w a s try in g  to  im prove h is  q u a lifica tion s; an d  th e  
p etitio n er  w ho ap pears to  b e a n  ed u cated  an d  capable w om an, w illing ly  
u n d ertook  a  large sh are o f  th e  f a m i l y  burden. H e r o  a g a in , th e  le tters  
t o  u-hich I  h ave referred— there w as a  period during M ay 1950 w hen  
sh e  w rote severa l p ages n early  ev e ry  d a y  rem em bering th e  h app iness  
o f  th e  p a st  and  vo ic in g  her h opes for th e  fu ture— contain  no com p lain t  
on  th e  score o f  fa ilu re to  m ain ta in  th e  h om e. T he respondent w as no  
d o u b t aw are th a t  th e  children  w ould  be ad eq u ately  m aintained  through  
th e  m oth er’s  v o lu n ta ry  efforts during a  period o f  financial stringency , 
b u t so  soon  as h e h im se lf  ob ta in ed  su ffic ien tly  rem unerative em p loym ent 
h e  d id  again  resu m e h is  norm al finan cial ob ligations. I  can  see  
n o tlu n g  in  th ese circum stances to  estab lish  a  case o f  deliberate  
n eg lect.

( I I I .)  T hirdly i t  w as a lleged  th a t  th e  R esp on d en t h as contrived  to  
ev a d e  th e  d ecison  o f  th is  d isp u te  in  th e  A m erican Courts b y  inducing  
th e  petitioner, through  w h a t w as described  as a  trick, to  bring th e  
children  to  C eylon. C onnected  w ith  th is  is  th e  a llegation  th a t h e  
d oes n o t in  tru th  d esire to  h a v e  charge o f  th e  tw o  g irls and is  in  fa c t  
u tilisin g  th eir  presence in  C eylon in  order to  bargain w ith  h is  
w ife for th e  cu sto d y  o f  th e  eld est b oy  P hilippe w ho is  n ow  in  
A m erica.

In  ou tlin in g  th e  fa c ts , I  h a v e  a lread y s ta te d  th a t  th e  respondent fa iled  
to  h onou r th e  u nderstan ding  th a t  m on ies w ould  be deposited  in  ad vance  
for th e  return p assages to  A m erica from  C eylon o f th e p e t it io n e r a n d th e  
ch ildren . H is  exp lan ation  h a s  been th a t  th e  p etitioner h a s  contrary  
to  her ow n  agreem ent p reven ted  P h ilip p e from  jo in ing  h im  in  France. 
O f th is  there is  certa in ly  n o  clear ev id en ce, th e  le tters  from  P h ilip p e and  
from  h is  re latives in  A m erica in d ica tin g  on  th e  contrary th a t P hilippe, 
w ho is  n ow  s ix teen  years o ld , is  q u ite  determ ined  to  rem ain  in  A m erica  
a n d -th a t  ow ing to  a  serious fa ll from  a  w in dow  in  M ay 1954, i t  w ould  
h a v e  been  q u ite  in ad v isab le  for h im  a t  th a t  tim e to  h ave m ade th e  jour­
n e y  to  France. I t  is  im possib le to  s e t  o u t here th e  various item s o f  
ev id en ce  w hich  d irectly  or in d irectly  affect th e  a llegation  o f  a  trick, 
b u t upon  a consideration  o f  them  I  am  o f  opinion  th a t  it  w as d ishonour­
ab le on  th e  p art o f  th e  resp ondent to  ob stru ct th e  return to A m erica o f  
h is  tw o  daughters and  th a t  h e  lia s  taken  ad vantage o f  w h at h e  h as been  
ad v ised  to  be th e  L aw  o f  C eylon on  th e  su bject o f  custody. O ne d o cu ­
m en t is  in  th is  conn ection  sign ificant. I n  M ay 1955, w hile th e  p resen t 
ap p lica tion  w as pending, a  d raft agreem en t w as prepared b y  w hich  th e  
resp ond en t agreed  to  p erm it th e  tw o  daugh ters to  be taken  back to  
A m erica  b u t w hich  a lso  provided  for severa l conditions concerning th e  
r ig h t o f  th e  respond en t to  h a v e  cu sto d y  and  to  v is it  th e  tw o  m ale  
ch ildren . T h e p etitio n er  s ta te s  th a t  sh e  d id  n o t sign  th a t  agreem ent  
b ecau se sh e  w as n o t agreeab le to  a ll th e  term s, and  there is  in  m y  op in ion  
m u ch  su b stan ce in  th e  su ggestion  th a t  th e  agreem ent w as som eth ing  o f  
a  bargain . ■■ Tha*--,.circumstance does n o t  how ever b y  itse lf  estab lish
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t h a t  th e  respondent does n o t in  good fa ith  desire to  have th e  cu stody  
o f  h is  tw o  d a u g h ters; a t m ost i t  w ould  in d ica te th at, i f  a choice were' 
to  b o  forced  on him , lie would prefer th e  cu stod y  o f  th e  m ale children?'

- . . .  (IV .) A  fourth  ground— w hich I  express in  m ilder terms than  those  
M r. C h itty  em ployed— is th a t th e  resp ondent is neurotic, liab le to  
v io le n c e  and m entally  unstable.

I t  is  sa id  th a t  h is behaviour in  Court and  h is reaction to  cross-exam i­
n a tio n  estab lish  this. I t  is u nfortunately  true th a t in proceedings o f  
t l i is  n atu re , w hen  dom estic grievances and unhappiness are th e  su bject - 
o f  search in g  exam ination  and d ispute in  a Court o f  Law, th e  ch a ra cte /f 
an d  tem p eram en t o f  each spouse do n o t o ften  em erge w ithout blem ish' 
N e ith e r  th e  husband nor th e  w ife in  th is  case was an exception  to  tju,; 
u su a l ru le . £ ... ;

T h e  resp ond en t is supposed to  h a v e  consu lted  five different psycl. ■ 
tr is ts  an d  to  b e thus estopped from  cla im ing to  be sane and mcntjfVr ; 
sta b le . B u t  his explanation  th a t he w as forced to do so owing to  tile*' 
im p o r tu n ities  o f  h is wife is  borne ou t b y  a t  least one certificate from  ■ 
on e  o f  th e  p sych iatrists concerned. I  d o  n o t th ink  th a t the m ere f a c t f 
th a t  a  h usb and  and wife, particu larly w hen faced  w ith differences o f  race, 
tem p era m en t and religion, do n o t understand  each other, w ould be a  
g o o d  grou n d  for thinking th a t either o f  them  is abnormal or a proper 
su b jec t for psychiatric treatm ent. M uch m ore reliable evidence th an  
th a t  w h ich  th e  petitioner has been ab le to  produce would be required to  
ju s t ify  a  court in form ing such an opinion  o f  her husband.

(V .) T h e la s t  allegation to  w hich  I  propose to  refer is th a t  th e  
resp on d en t has been gu ilty  o f  cruelty  to  th e  eldest daughter, A nne.

C
\<

S o m e o f  th e  item s o f  evidence relied on are trifling and even absurd, 
su ch  a s th e  sta tem en t th a t A nne w as re lu ctan t to  go out ricb'ng because j 
th e  resp ond en t m ade th e  horse gallop  to o  fast. The principal fa c t  
esta b lish ed  in  th is connection was th a t'in  D ecem ber 1931 the respondent • 
fo rc ib ly  h eld  down Anne for about tw o  hours and spanked her th ere . 
a fter . A pp aren tly  the respondent had  requested  A n n e to  la y  a  clot)' 
on  th e  d in ing  tab le  wliich Anne had refused  to  do. Anne becam e violepj 
w hen  th e  respondent insisted on her ob ed ience and he then seized  h e ’, 
o f  h er, in s is tin g  th a t she would be n o t released  unless she laid the c lo tf . 
T h e  ch ild  w as certain ly  th e  first and very  m uch to  b la m e; b u t even  if 
th e  w h o le  s to ry  as related by th e  petition er b e true, this one in stance o, 
p h y s ic a l in terference w ith  Anne surely can n ot establish  either habitu<d 
cr u e lty  or even  a tendency towards cru elty  or hatred to  the children on, 
th e  p a r t  o f  th e  respondent.

T h ere  is , how ever, another asp ect o f  th is  m atter which has g iv en  m eny  
m u ch  an x ietjn  There is  am ple ev idence on  th e  record to  sh ow  th a t  I 
A n n e  h as o ften  been disrespectful to  her fa th er  even  in  th e  presence o f  
th ird  p a rtie s  and th a t she undoubted ly  show s a marked preference b i f  < 
a ffectio n  for her mother. W hat concerns m e is  w hether th is a n tip a th y
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to  her fatlrer is so>strong or so  d eep  rooted  th a t i t  w ill in d u ce  h er  to  d o  
v io len ce  to  h erself or w ill ser iou sly  a ffec t h er  m en ta l h ea lth  i f  sh e  is  n o w  
com pelled  to  return w ith  h er  fa th er  to  F ran ce.

T h is  Court has p rev iously  applied  th e  E n g lish  p rin cip le  th a t  th e  
w ish es o f  a child  under s ix teen  are n o t a s  a  general ru le to  bo  co n su lted  
in  determ ining a  question  o f  cu stod y . (G o o n cra tn a ya k a  v .  C la y to n  J). 
B u t  exam ination  b y  th e  ju d g e  o f  a  ch ild  an d  an  in d ica tion  o f  h er  ow n  
w ish es in  th e  m atter can I  th in k  be o f  a ssistan ce  in  d ec id in g  w h eth er  
cu stod y  by a particular p aren t w ould  b e d etrim en ta l to  th e  ch ild ’s  
in terests. A nd in  these circum stances I  fe lt i t  necessary  to  su m m on  

nd exam ine both children.

[■ In  th e  case o f  th e  younger child , E la in e , w h ile  it  b ecam e clear to  m e  
f. sh e would choose to  be w ith  her m oth er rather th an  w ith  h er fa th er , 

ta ted  in  answer to  m e th a t  sh e  w as fond  o f  the la tte r  an d  I  form ed  
rnt hesitation  th e  opinion  th a t there w ould  be n o  d an ger w h a tev e r  
m m itting her to  h is cu stod y  even  i f  i t  m ea n t sep ara tion  from  th e  

.her. T he case o f  th e  elder ch ild  A n n e is  som ew h at d ifferen t. S h e

f  'n o w  thirteen , years o f  age and  appears to  be th o u g h tfu l an d  m atu re  
r her years ; betw een  th e  ages o f  five  and  e leven  sh e  h a s  b een  u nder  

f h e care and in  th e  com pany o f  th e  m oth er (a lm ost to  th e  to ta l exc lu sion  
f f  th e  father) a t  N ebraska, w h ich  sh e  s t ill  describes as “ h om e ” ; sh e  is  

iwaro o f  th e  differences betw een  her paren ts and is  n a tu ra lly  concerned  
m d  affected b y  her m oth er’s unhapp iness over th e  fa m ily  d isp u tes  ; 
she com plains a lso  th a t  her fa th er m akes “  scen es ”  a t  ta b le  and  has  
n o t  been, generally speaking, “  fa ir ”  to  th e  fa m ily  ; far from  en ter ta in in g  

 ̂ th e  natural affection o f  a  ch ild  for a  fa th er  sh e  appears to  h a v e  a  fa ir ly  
t stron g  dislike for liim . One im p ortan t cause o f  her d istru st is  th a t  her  
|  '"lther failed to  keep  h is prom ise th a t  th e y  w ould  bo free to  return  from  

/Ion to  A m erica w henever th e y  w ished  ; and  sh e w as q u ite  u nab le to  
jreciate th e  suggestion  I  m ade to  h er  th a t  w h at m ig h t seem  to  h a v e  
?n a dishonourable trick in  other circum stances m igh t b e v iew ed  in  a  
?eren t ligh t in  th e  case o f  a  paren t w ho is an x iou s to  recover  

cu stody  o f  his children. B u t  d esp ite  th is  an tagon ism , w hich  w as  
;nk due p artly  to  the unfortunate separation  from  th e  fa th er  as 

•crliaps as to  th e  fau lts o f  both  p aren ts, I  can n ot sa y  th a t  th e  com - 
o f A nne to  th e  cu stody  o f  her fa th er  w ou ld  in v o lv e  reason ab le  
danger or detrim ent to  herself. S he read ily  agreed  th a t  th e  

oth  incident (w hich  sh e sa id  w as one o f  m an y  b u t n ev er th e less  
*st serious) w as a case w here b oth  sh e  and her fa th er b eh aved  b adly .

1, in  answer to  Mr. C h itty , th a t  sh e w as "  afraid  ”  o f  h er  fa th er , 
as clear th a t  th is  d id  n o t m ean  fear o f  physica l v io len ce  o r  in ju ry  

f.ther an  an tic ip ation  o f  “ scen es ” , criticism s an d  d isagreem en ts, 
stress and unhappiness w hich  is  o ften  lik ely  to  arise in  th e  course  
relations w ith  her fath er w ould  n o t, I  feel sure, p ro v o k e  her to  

fi.ee or cause her to  brood u n d u ly  over  her m isfortunes. T h e  s is te r  
| e  convent in  N uw ara E liy a  w ho h a s good  o p p ortu n itie s  o f  obser- 
£n agreed th a t A nne is  q u ite  a  n orm al ch ild  and  th a t  her re la tion s  

r father are n o t lik ely  to  bo d ele ter iou s to  her character. W h ile ,

1 (1920) 31 N . L . R. at p. 132.
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'th ere fo re /' i t  is ab un dan tly , clear th a t A nne w ould r a y :
Iftp" live'" w ith  her m oth er and  th a t  in  A m erica, i t  cannot b e said  t h a t ^ e ^  
^ antagon ism  to  her father is  so  serious th a t  her com m ittal to  h is c u s to d y ^  
, w o u ld  b e a source o f  danger to  her life , health  or m orals or even  th a t ’l l  
( if  t h e  p rin cip le  should  b e  m ore^w idely expressed) i t  w ould  be detri-y 1 
m en ta l to  her in terests. In  th e  resu lt th e  petitioner has failed  to'estab'-'- ’

• lish  su ffic ien t grounds upon  w h ich  a  court can exercise th e  power*tp^t- 
d ep jiv e  th e  fa th er  o f  h is  n atu ra l r igh t o f  custody. She herself undouttV ', 
te d ly  .w ou ld  b e an xious to  p rom ote  th e  happiness o f  th e  children, and  1 
A n n e w as confident th a t  th e  m oth er w ould accom pany th e  children to  
F ran ce in  th e  ev e n t o f  their  h av in g  to  go w ith  th e  father. A s w as re­
m arked  in  th e  C a lilz  case, i t  s t ill lie s  w ith  th e  m other, a t  lea st for th e  
p resen t, to  return to  her husband  and thus avoid the d isadvantage w h ich j  
th e  children  m ig h t otherw ise suffer in  consequence o f  their separation /  
from  her. I  trust th a t  th e  advisers o f  both  parties w ill a ttem p t to  seciuj 
su ch  a so lu tion  to  th e  present d ifficulties. ; :

I

T h e p etition er’s application  is refused  and th e  1st respondent w ill 
b e en titled  to  th e  cu stody o f  th e  tw o  children. The order m ade on j 
11th  M arch, 1955, b y  m y  brother Sansoni lapses w ith  thoT Ieteim ination  j 
o f  th is  application  and th e  1st respondent m ay, w hen h e so  desires,*-, 
rem ove th e  children from  th e  cu sto d y  o f ’the 2nd respondent and rem ove \  
th em  from  Ceylon. T he order m ade by the M agistrate, N uw ara E liy a , \ 
on 26 th  March, 1955, w ill no  longer apply  against th e  1st respondent.

A p p l i c a t i o n  r e f u s e d .
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