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F E R N A N D O  et al., A ppellan ts and H E I L E R  
(S . I . P O L IC E ), R espondent.

655— 656— M. C. N egom bo , 44,037.

Penal Code—Dishonest receipt of stolen property—Accused's explanation 
which might reasonably be true—Burden of proof—Penal Code, s. 39}. 
In a prosecution for the offence of dishonest receipt of stolen property, 

under section 394 of the Penal Code, the burden of proof of guilty 
knowledge remains with the prosecution to the end of the case—it it 
finally for the prosecution to satisfy the court that the explanation 
given by the accused is one that cannot reasonably be true, having 
regard to all the circumstances of the case.

^ ^ P P E A L  from  a con v iction  by  the M agistrate o f N egom bo.

H . V. Perera, K .C . (w ith  h im  H . W . Jayewardene). for  the accused, 
appellants.

E. L. W . de Zoysa, C .C ., for th e A ttorney-G eneral.

Ju ly  20, 1945. Cannon J .—

T h e  appellants w ere charged w ith  d ishonestly  retaining stolen  property, 
to  w it, tw o sarees, one frock , on e  ja ck et, one n ight-dress and a  sheet va lu ed  
a t R s . 173 on  F ebruary  2, 1945, know ing or having reason  to  believe th em  
to  be stolen  property  in contraven tion  o f  section  394 o f  the P en al C ode.
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T h e  ev ideu ee  fo r  th e p rosecu tion  w as th at th ese articles, togeth er 
w ith  a n u m ber o f  others to  the to ta l va lu e  o f  som e R s . 1 ,400  w ere stolen  
from  a dw elling  house on  Janu ary  21, and w ere fou nd  in a d w elling  house 
occu p ied  b y  th e tw o  appellants in  th e sam e tow n  on  F ebru ary  2 . Such  
ev id en ce  being  that the goods w ere stolen , th at th ey  w ere in  th e possession  
o f  th e appellants and that th ey  had been  recen tly  stolen  raised a 
presum ption  o f  gu ilty  k n ow led ge , in the absen ce o f  an accep tab le  
explanation .

•The d e fen ce  w as that th e  ap pellants lived  togeth er as husband  and 
w ife  and had been  doin g  so for  several years in  com forta b le  financial 
c ircu m stan ces , the husband bein g  u charcoa l con tractor. O n D ecem b er  
29 w hile the husband w as aw ay on  a d istant estate  on  business th e w ife  
bought the goods in qu estion  fro m  a haw ker for R s . 73. B o th  the 
iiccused gave  ev id en ce  and th e  h u sband  said  he w as in fa c t  aw ay  from  
h om e from  Janu ary  20 to  31. T he S u perin ten dent o f  the estate  in 
qu estion  con firm ed  th at the h usband w as at th e estate  during that 
period and th at on  D ece m b e r  22 h e bou g h t a large am ou n t o f  co con u t 
shells w hich  he su bsequ en tly  con v erted  in to  ch arcoa l. T h e  M agistrate 
re jected  th e exp lan ation  o f  th e accused  and fined the husband R s . 100 
o r  6  m o n th s ’ rigorous im p rison m en t and fu rther sen ten ced  h im  to  2 y e a rs ’ 
im prison m en t and 2 y e a rs ' p o lice  supervision . T h e  w ife  w as fined  
R s. 100.

I n  his ju d g m en t the M agistrate  g ives som e reasons for  re jectin g  the 
ex p la n a tion  o f  th e accused . In ter  alia h e  says th at th e w ife  w as n ot 
prepared  to  g ive any in form ation  regarding th e  h aw ker o r  h is w h ere
abouts and th at she had n o t stated  w h at am oun ts sh e p a id  for each  o f  the 
a rtic les . W h a t the w ife  is record ed  as saying ab ou t th e h aw ker is th is—  
“  I  know  h im  w ell. I  have seen  h im  goin g  along the road  o ften . I  
to o  have sold  m y  old  c lo th es  to  h im . I  d o  n ot know  h is n a m e ,”  I t  appears 
to  be  .therefore n ot a case  o f  her be in g  unw illing  to  g ive  fu rth er in form ation ; 
w h a t she says in effect is th at she is u nable  to  g ive  fu rther in form ation . 
A s to  w hat she pa id  for each  item  she w as n ever asked to  g ive  th is 
in form ation . In  d isbeliev ing  th e husband th e M agistrate m akes a 
p o in t o f  a rece ip t dated  Janu ary  22 being  prod u ced  from  the estate ,
th e  rece ip t being  for m on ey  pa id  by  h im  for  th e co co n u t shells. T h e
M agistrate  says th at this suggests that h e le ft  the estate  on  Janu ary  22 
inasm uch  as the husband said th at h e w as n ot usually g iven  a rece ip t 
for  p a ym en t until the con clu sion  o f  his tran saction s w hen  h e le ft  th e 
estate . B u t  the rece ip t says th at th e p a y m en t w as m ade fo r  co co n u t 
sh e ll on  the 22nd and it w ou ld  be d a ted  for  th e day  w hen  th e  p aym en t
w as m ade. T h e accused  says he rem ained  a fter that till th e  31st to
co n v e rt the co con u t shells in to  ch arcoa l. T h e  fa c t  th at th e rece ip t was- 
d a ted  the 22nd d oes n ot ju stify  a con clu siv e  in feren ce  th at the husband 
le f t  the estate on  that- day. T h e  M agistra te  fu rther says, “  I  am  n ot 
satisfied th at th e accused  w en t to  B a d a lga m a  estate  on  Janu ary  20 
a n d  returned as stated  by  h im .”  T h is  w ou ld  appear to  be  a m isd irection  
in  law  w h ich  I  w ill deal in  a m om en t.

M r. P erera  for th e ap pellan ts su bm its th at th e M agistrate  has m is 
d irected  h im se lf on  the fa c ts  and on  th e la w  as regards th e onus o f  proving
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guilty  know ledge. I t  is w ell established th at in  receiv ing  cases if  ev id en ce  
is given  that the goods are stolen  and th at th ey  are in  th e possession 
o f  th e accused  th en , h aving regard to  th e p roxim ity  o f th e date o f  th e  
th e ft and the n a tiv e  o f  the articles, a presum ption  m ay  arise th at the 
accu sed  knew  th at th e  goods w ere stolen  w hen  th ey  got possession  o f  
th em , unless som e acceptable  explan ation  be given . A n  acceptable 
explanation  is on e th at m a y  reasonably b e  true. This does n ot m ean 
reasonably true p er  se  b u t reasonably  true having regard to  all the 
circum stances o f  the case. T h e c ircu m stan ces o f this case d o  n ot appear 
to  b e  in consistent w ith  th e reasonableness o f  the story. T h e law  as 
regards burden o f  p roo f o f  gu ilty  know ledge in  receiv ing  cases is concisely  
stated  in the h eadn ote in  R ex  v. Abramavitch  1 at page 396 as fo llow s : —

"  I f  an explanation  w ere given  w hich  the ju ry  thought m igh t reason
ably b e  true, although  th ey  w ere not convin ced  o f  its truth , the 
prisoner w as en titled  to  be  .acqu itted  inasm uch as the Crow n w ould 
h ave  fa iled  to  d ischarge th e  d u ty  cast upon it to satisfy  th e jury  beyond 
reasonable d ou bt o f  the guilt o f  th e a ccu sed .”

T h e burden o f  p roo f o f  gu ilty  know ledge rem ains w ith  the prosecution  
to  th e end o f  th e  case— it is finally  for th e prosecution  to satisfy  the Court 
that th e  explan ation  g iven  is on e that can not reasonably be true, having 
regard to  all th e c ircu m stan ces o f th e  case. I t  seem s to  m e that the 
M agistrate has n ot qu ite  apprecia ted  this. F or  exam ple he says, “  the 
indications are th at these articles w ere received  in to  the house by  both  
accused  w ith  th e know ledge that th ey  w ere questionable articles 
T h is m a y  b e  so, b u t th at w ou ld  suggest on ly  a case o f suspicion  w hich  
th is  case  u n dou bted ly  is. B u t  th e M ag istra te ’s judgm en t show s that 
in  addition  to  form in g  certain  m iscon ceptions about the evidence o f the 
appellants h e d id  n ot correctly  ap p ly  th e  princip le  governing the p roo f o f  
guilty  kn ow ledge. F o r  th ese reasons th e appeal m ust be  allow ed and the 
conv iction  quashed.

Conviction quashed.

i  (1914) 84 L. J., KJ3.D. at p. 396.


