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1955 Present: Gratiaen, J ., and Swan, J .

W .  H E R 3L A X  S IL V A  e t a l ,  A p p e lla n ts , a n d  W . K A IX E R IS H A M Y  e l a l . , .
R e sp o n d e n ts

S .  C . 2 2 9 -2 3 0 — D . C . K a lu ia r a ,  2 8 ,8 9 6

Inheritance— Child o f “ putative marriage ”— R ight to inherit property o f his father— 
Matrimonial Jlights and Inheritance Ordinance (Cap. f7 ), ss. 23, 24, 33, 36-

In  view o f  tho express provisions of Sections 23, 24 and 33 of the M atrim onial 
Rights and Inheritance Ordinance, Section 36 cannot enablo an  illegitimate- 
child to bo recognised as enjoying tho sta tus o f a  legitim ate child in accordance- 
with a  doctrino of Rom an-Dutch Law relating to  “  putative marriages

^ A lP P E A L S  from  a  jud gm en t o f  t h e  D is tr ic t  Court-, Kalut-ara.

S . G . E . R o d r ig o , for th e  2nd, 4 th  an d  5 th  d efen d a n ts-a p p e lla n ts  in  
X o . 229 and  th e  3 -6 th  d e fen d a n ts-resp o n d en ts  in  X o . 230.

D . S . J a y a iv ic k re m e , Q .C ., w ith  C . d e  S .  W ije ije ra tn e , fo r  t h e  
2nd  and  3rd plaint-iffs-appeUants in  X o . 2 3 0  an d  th e  1 s t , 2 n d  a n d  3rd  
p la in tiffs-resp on dents in -X o . 229.

X ovem b er 25, 1955. Gkatiaex, J .—

T his is an  action  for p artition  a n d  th ere  is  o n ly  one p o in t  o f  c o n te s t  
b etw een  th e  -parties. T he d isp u te  re la tes  to  th e  q u estion  as to  w h o  are  
th e  heirs o f  a  m an  called  P eduru  w h o  d ied  in  1945. I t  is  com m on  gro u n d  
th a t  Peduru m arried th e  1st p la in tiff  o n  19th  F ebru ary , 1920, an d  th a t  a t  
th e  t im e  o f  h is d eath  there w ere tw o  la w fu l ch ildren  o f  th a t  m arriage w h o  
arc th e  2nd an d  3rd p lain tiffs. O ne m o n th  after lie had  con tracted  th is  
m arriage, P eduru  purported  to  m arry  th e  2nd  d efen d an t an d  th ree  
children, n am ely , th e  3rd, 4 th  an d  5 th  d efen d an ts, w ere born  to  th a t  
union. T he learned  D istr ic t  J u d g e  w as a ttra cted  by  an argu m en t th a t ,  
n o tw ith sta n d in g  th e  clear and  u n eq u iv o ca l p rov ision s o f  sectio n  33 o f  th o  
M atrim onial R ig h ts  and  In h er ita n ce  O rdinance, th e  3rd d efen d a n t, 
a lth ou gh  illeg itim a te , should  be recogn ised  as en jo y in g  th e  s ta tu s  o f  a  
leg itim ate  ch ild  in  accordance w ith  a  d octr in e  o f  R o m a n -D u tch  L a w  re ­
la tin g  to  " p u ta tiv e  m arriages ” . H e  rejected  th e  argu m en t th a t  th e  sa m e  
d octrin e cou ld  b e in vok ed  b y  th e  4 th  an d  5 th  d efen d an ts b ecau se  a d ­
m itted ly  th ey  w ere born after th e  2 n d  d efen d a n t realised  th a t  P ed u ru  w a s  
n o t her law fu l husband . I t  is  tru e  th a t  S ectio n  3G m ade th e  ru les o f  th e  
R o m an -D u tch  L aw  as i t  p reva iled  in  X orth  H o llan d  ap p lica b le  to  
q uestions o f  in te s ta te  su ccession  w h ich  are n o t  ex p ressly  p ro v id ed  fo r  
in  th e  O rdinance. B u t  i t  seem s to  m e  th a t  sectio n s 23 , 24  an d  33  o f  th e  
O rdinance lea v e  n o  room  for a n y  a rg u m en t w hich  in  th e  case o f  i l le g it i ­
m ate  ch ildren  w ould  p erm it our C ourts to  a p p ly  th e  ru les o f  a n y  o th e r  
sy stem  o f  L aw .



-568 .• Iv a ld y  v. I f  M y

F o r  th is  reason appeal N o . 230  m u st be allowed w ith costs an d  appeal 
N o . 2 2 9  m u st b e d ism issed  w ith  co sts . W e se t  aside the jud gm ent under 
-ap p ea l and  send  th e  case b ack  w ith  a  direction th a t th e  learned D istr ic t  
-Ju d g e sh ou ld  en ter a  decree for p artition  on  th e  basis th a t  th e  1 st, 2nd  
a n d  3rd  p la in tiffs are th e  so le  in te s ta te  heirs o f  th e  deceased, P ed uru . 

"The 3rd  d efendant w ill, how ever, be declared in  the in terlocu tory decree  
-en titled  to  b e com pensated  for th e  im provem ents specified in  th e  orig inal 
in te r lo c u to r y  decree. T h e p la in tiffs  are en titled  to  th e  costs o f  th e  con test  
i n  th e  court below  w hich  m u st b e  paid  b y  th e  2nd, 3rd, 4 th  and  
.o th  defen d an ts.

.13w a x , J .— I  agree.

A p p e a l N o . 2 2 9  d ism isse d .  
A p p e a l N o . 2 3 0  a llo iced .


