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1938 Present: Abrahams C.J. 

A B E Y S E K E R A v. G O O N E W A R D E N E . 
115—P. C. Galle, 16,715. 

Charge—Written complaint by Inspector of S. P. C. A.—Appearance of accused 
without service of summons—Abse7ice of chatrge—Fatal— irregularity— 
Criminal Procedure Code, ss. 148 (J), 149, 187 ( I ) . 
On a written complaint by the Inspector of the Society for the Preven­

tion of Cruelty toAnimals, who was not examined on oath, the Magistrate 
issued summons on the accused, who appeared before service of summons. 
The Magistrate thereupon charged the accused from the written com­
plaint. 

Held, that the written complaint was not a teport within the meaning 
of section 148 (1) of the Criminal Procedure Code and that the absence 
of a charge was a fatal irregularity. 

^ ^ P P E A L from a convict ion b y the Pol ice Magis trate of Gal le . 

Colvin R. de Silva, for accused, appel lant . 

E. H. T. Gunasekere, C.C., for complainant , respondent . 
Cur. adv. vult. 

March 7, 1938. A B R A H A M S C.J.— 

The appel lant w a s convicted of cruel ty to a bull under sect ion 4 (1) (a) 
of the Prevent ion of Cruel ty to A n i m a l s Ordinance , N o . 13 of 1907. H e 
appeals against this convict ion on the ground that the proceedings against 
him w e r e improperly conducted. It w o u l d appear that an. Inspector of 
the Soc ie ty for the Prevent ion of Cruel ty to A n i m a l s stated in wr i t ing but 
not on oath, that the accused ser ious ly injured the neck of a bul l and 
there&y commit ted an offence in breach of sect ion 4 (1) (a) of Ordinance 
No . 13 of 1907. H e cited five w i t n e s s e s and s igned himsel f as '"Com­
plainant, Inspector, S. P. C. A . " . On t h e s trength of this the Magis trate 
appears to have issued a summons , but the s u m m o n s n e v e r reached the 
accused w h o turned u p in Court to a n s w e r any charge that m i g h t h a v e 
been brought against h im. T h e Magistrate t h e n s tated that h e had 
charged the accused from the plaint, proceeded to try h i m and convic ted 
him. 

N o w this s ta tement in wr i t ing of the Inspector of the Soc i e ty cannot b e 
regarded as a wr i t ten report from which proceedings can be inst i tuted 
under sect ion 148 (1) (b) of the Criminal Procedure Code because an 
Inspector of the Soc ie ty for the P r e v e n t i o n of Crue l ty to A n i m a l s is not 
an inquirer, a peace officer, a publ ic servant , a munic ipa l servant or a 
local board servant. It appears to m e that the most that can be said of 
this d o c u m e n t is that it w a s an u n s w o r n compla int and as such, proceed­
ings cannot be inst i tuted under it, as the compla inant w a s not e x a m i n e d 
on oath as the provis ions of sect ion 149 require. Moreover , e v e n had t h e 
p la int been in due form, there cannot b e said to h a v e been any c h a r g e 
framed under the provis ions of sect ion 187 (1) if the fact of the accused 
h a v i n g come to the Court of h i s o w n accord can be brought w i t h i n t h e 
t erms of that sub-sect ion. It f o l l ows t h e n that the accused w a s tr ied 
w i t h o u t the necessary pre l iminary of a charge, for there does not appear 
to b e any provis ion of l a w under w h i c h these proceedings could be he ld to 
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h a v e been properly conducted, and the fact that the ingredients of the 
offence, for which he w a s tried, w e r e contained in the unsworn complaint 
of the Inspector of the Soc ie ty does not const i tute a charge framed in 
accordance w i t h the terms of the Ordinance. There is then the absence 
of a charge and there is ample authority that the absence of a 'charge 
vit iates the proceedings and that is. admitted by learned Counsel for the 
Crown. / 

The trial w a s i l legal ab initio and there is nothing for m e to do but to 
quash the proceedings and express regret that the Magistrate should not 
h a v e m a d e himself acquainted w i t h the t erms under w h i c h a trial has t o 
be conducted in each individual case. 

Set aside. 


