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1956 P r e s e n t : K . D . de Silva, J ., and Sansoni, J.

T H E  U R B A N  C O U N C IL O F D E H IW ELA -M O U N T L A V IN IA  el a l.„  
A ppellants, a n d  P . A N D Y  SILV A  el a l., R espondents

S . 0 .  263-26-1— D . C . Colombo, 5 .S3SIL

Appeal— Notice of tendering security—Signed by appellant's proctor and serial on- 
respondent's proctor— Validity— Civil Procedure Code, ss. 24, 29, 756 (1).

A notice of tendering security issued under section 75G (1) of the Civil P ro ­
cedure Codo is not invalid if it  is signed by the appellant’s proctor and addressed 
to , and served on, the respondent’s proctor.

Urban Council— Recovery o f rates—Seizure o f property—Purchase o f the "property 
by Council in 193S— Prior sanction of Local Government Board not necessary— 
Transfer of the properly by Council in  1942—Approval of Executive Committee-

> (1946) 17 N . L . It. 361.



DE SILVA, J .— T ie  U. C. o f  D ch iw cla -M oun l L a v in ia  v. Anrly S i lo a  ' 503
. . --- .--- . i ■ __ _ . ■ - ------...... . . . .  ' t
.not necessary— M unicipa l Councils Ordinance [Cap. 103), ss. 143,145,140 (1)—•
l.ocal Government Ordinance [Cop. 195), ss. 40, 47 (c), 1S2— Urban Councils
Ordinance, .Vo. 61 o f  1039, ss. 4S [c) [1), 1S3 [1).

Whero p roperty  seized by nn Urban Council for tho recovery o f rotes was 
purchased by  tho Council in tho year I93S in term s o f sect ion I S3 o f tho Local 
Government Ordinonco (Cap. 105), read w ith section 143 o f  tho M unicipal 
Councils O rdinance (Cap. 193)—

Held, th a t tho p rio r sanction of tho Local G overnm ent Hoard was no t neces­
sary. Tho provisions o f section 47 (c) of tho Local G overnm ent Ortlinnnco wero 
no t npplicablo to  such purchase.

Held further, th a t  section 4S (c) (I) of tho U rban Councils Ordinance, Xo. G1 of 
1939, does no t imposo on an  Urban Council any du ty  to  obtain tho prior approval 
o f tho Executive Com m ittee in order to  sell p roperty  purchusod by i t  in tho 
courso of recovering rates and taxes.

jA .P P E A L  from  a  ju d g m en t o f  tho D istr ic t C ourt, C olom bo.

S . J .  K a d ir g a m a r ,  w ith  P .  S o tn a lila lr tm , for th e  1 st d efen d an t appellan t.

H . V. P e re ra , Q .C .,  w ith  S . J .  K a d ir g a m a r  an d  J o h n  d e  S a ra m ,  for  
th e  3rd d efen d an t a p p e lla n t.

S ta n le y  P e re ra , w ith  V ern on  M a rh jn , for th o  p la in tif f  resp ond en t.

C u r . a d v . v u ll .

J u ly  3, 1950*. K . D . d e  S il v a , J .—

T he land  ca lled  Aladat iyagah aw atte  bearing  a ssessm en t N o . 132, 
situ a te  w ith in  th e  l im it s  o f  D eh iw cla-3It. L a v in ia  U rb an  D is tr ic t  Council 
was seized  b y  th e  sa id  Council and  sold  b y  p u b lic  au ctio n  on  2 8 . 9 / 3 8  
for tho recovery  o f  a  su m  o f  R s. 6 /7 2  duo a s arrears o f  a ssessm en t rates. 
A t th is sa le  th e  U rb a n  C ouncil w ho is  tho 1 st d e fen d a n t in  th is  ease pur­
chased  th e  p ro p erty  an d  th e  chairm an o f  tho  C ouncil in  term s o f  section  
145 o f  the M u n icip a l C ouncils Ordinance (Cap. 193) en tered  tho  certi­
ficate P 21 on  2 0 . 1 2 . ’39 v estin g  tho land  a b so lu te ly  in  th e  C ouncil free 
from  a ll en cu m brances. On 2 0 .1 2 . ’41 tho  C ouncil p u t  up  tho  lan d  for 
sa le  b y p u b lic  a u c t io n  an d  i t  w as purchased  b y  th e  2n d  d efen d a n t for a  
sum  o f  R s. 1 ,0 0 5 /-. T h e Council h av ing  confirm ed  tho  sa le  ex ecu ted  the  
deed o f  co n v ey a n ce  P 2 2  d a ted  2 2 . 5 . ’42 in  favou r o f  th o  2n d  d efen d an t  
w ho by deed  P 2 3  d a te d  1 2 .4 .  ’49  sold  th e  lan d  to  th e  3rd defen dan t.

A d m itted ly  th e  p la in tiff  was a  co-ow ner o f  th is  lan d  prior to  th e  salo  
held  on  2 8 .9 .  ’38  a t  w hich  th e  Council purch ased  it .  T h e p la in tiff  in  h is  
am ended  p la in t  p r a y e d  th a t  th e  v estin g  certifica te  P 21  an d  th e  deed  o f  
con veyan ce P 2 2  b e  declared  n u ll and vo id  a s b e in g  u ltra  v ires o f  tho  
pow ers o f  th e  1 s t  d efen d an t under th e  L oca l G overn m en t O rdinance 
(Cap. 195) an d  O rdin an ce N o . 61 o f  1939. T ho p la in tif f  a lso  contended  
th a t  P 21 and  P 2 2  b e in g  n u ll and vo id  n o  t i t l e  p a ssed  to  th e  3rd defen dan t  
o n  deed  P 2 3 . H e  p rayed  th a t  h e be declared  e n t it le d  to  an  und iv ided  
1 9 /4 5  shares o f  th o  lan d  and  a lso  claim ed th e  e je c tm e n t o f  th e  3rd  defen­
d a n t and  so u g h t to  recover dam ages from  h im . I n  th o  am ended  p la in t
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no re lie f  w a s  c la im ed  as against th e  1st an d  2nd  defendants but they  
w ere m ad e p a r tie s  to  enable th e  Court to  e ffec tiv e ly  and com pletely 
a d ju d ic a te  u p o n  th e  questions in volved  in  th is  action .

• T h e learn ed  D is tr ic t  Judge held  th a t th e  p urchase o f  th e  land by  the  
1 st  d e fen d a n t o n  2 8 . 9 . ’38 w as vo id  inasm uch  as th e  C ouncil had failed  
to  o b ta in  th e  p rior san ction  o f  th e  L oca l'G overn m en t B oard  as contem ­
p la te d  b y  se c t io n  47 (c) o f  th e  L ocal G overnm ent O rdinance (Cap. 195) 
an d  th a t  th ere fo r e  n o  t it le  passed on  P 2 1 . H o  further held  that even  
i f  certifica te  P 21  v e s te d  th e  property a b s o lu te ly in  th e  Council the sale 
b y  th e  la t te r  on  P 2 3  to  th e  3rd defendant w a s ineffectu al because there 
w as a  co n tra v e n tio n  o f  th e  pro-visions o f  section  48  (e) (1) o f  th e  Urban  
C ouncils O rd in an ce, N o . 61 o f  1939, in th a t  th e  Council had failed to  
ob ta in  th e  p rior approval o f  the E x e cu tiv e  C om m ittee before the sale 
took  p lace . A cco rd in g ly  he entered jud gm ent for p lain tiff. The 1st and 

' 3rd  d efen d a n ts h a v e  appealed from th a t jud gm ent.

I  w ou ld  first  d ea l w ith  the purchase b y  th e  C ouncil. The learned  
D is tr ic t  J u d g e  h e ld  th a t  th e  vesting certificate P 21 w as null and void for 
fa ilu re o f  co m p lia n ce  w ith  the provisions o f  section  47(c) (Cap. 195) which 
reads as fo llo w s  :—

47. “  F o r  th o  purpose o f  the .discharge o f  i t s  d u ties under this
O rdinance, a  D is tr ic t  Council (w ith out prejudice to  a n y  other powers 
sp ec ia lly  con ferred  upon  it) shall h av e th e  fo llow in g  powers :—

(c) w ith  th e  san ctio n  o f the L ocal G overnm ent B oard, to purchase 
or se ll a n y  la n d  or b u ild in g s: ”

T h e  learn ed  D is tr ic t  Ju d g e was o f the v iew  th a t  in  no circum stances is an 
U rb a n  C ouncil e n t it le d  to  purchase or sell lan ds w ith o u t th e  sanction o f  
"the L oca l G o v ern m en t Board. The Counsel for th e  ap pellan ts contended  
t h a t  se c tio n  47  (c) h a d  no  application w h atsoever to  th e  purchase o f a 
lan d  b y  th e  C ouncil a t  a  sale held for tho r e c o v e r y  o f  rates and taxes in 
te r m s  o f  se c t io n  182. T he learned Counsel for th e  p la in tiff respondent 
con ced ed  th a t  i f  th a t  v iew  was right h is subm ission  th a t  no rights passed  
o n  P 21  w as u n ten a b le . Section  47 provides th a t  an  U rban Council 
.shall h a v e  th e  p ow ers se t  ou t in  clauses (a) to  (i) “ for th e  purpose o f  
t h e  d isch arge o f  i t s  duties under th is  O rdinance ” . T he preceding 
sec tio n , i.e .,  s e c t io n  46, enum erates th e  d u ties o f  th e  U rban Council. 
T h e co llec tio n  o f  ra tes  and taxes is n o t on e o f  th o se  duties. So th a t ' 
th e  p ow ers o f  th o  U rb an  Council under sectio n  47 , am ong which is the  
r ig h t to  p u rch aso  or se ll land, are conferred on  i t  for th e  purpose o f  d is­
charg ing  th e  d u tie s  se t  out in  section  46. I t  w ould  appear that the  
reco v ery  o f  r a te s  a n d  ta x es is a  right and n o t a  d u ty  a s contem plated by  
se c t io n  46 . T h erefo re  i t  would be necessary to  o b ta in  th e  prior sanction  
o f  th e  L o ca l G overn m en t Board to  purchase th e  land  o n ly  i f  th a t purchase 
:is m ade for th o  p u rp o se  o f  carrying o u t th e  d u ties im p osed  b y  the Council 
“b y 'sec tio n  4 6 . I t  can n o t be contended th a t  th e  purchase o f  this partic- 
•ular la n d  w a s m a d e  for  carrying o u t th e  d u ties en u m erated  in  section 46. 
H e n c e  th e  p ro lu sio n s o f  section  47 (c) w ould  n o t a p p ly  to  th is  purchase. 
A p a rt from  th a t , sectio n  47 specifically  p rovides th a t  tho powers
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conferred  on  an  U rb an  C ouncil b y  th a t section  are “  w ith o u t p reju d ice  
"to a n y  other pow ers sp ec ia lly  conferred upon i t  ” . S ec tio n  1S2 o f  th is  
O rd in an ce (C ap. 185) is  on e o f  a  group o f  sec tio n s  w liich  d ea l w ith  

assessm ent a n d  recovery  o f  ra tes and  ta x es S ec tio n  182 reads :—

“'A ll  ra tes and  ta x es  lev ied  or im posed  u nd er th is  O rdinance, in  
respect o f  w hich  no oth er  m ethod  o f  recovery  is  spocificaLIy p rov id ed  
under th is or a n y  o th er O rdinance, or u nder a n y  regu la tion s m ade  
thereunder, sh a ll be recoverab le in  th e  sam e m ann er a s ra tes an d  ta x es  
are recoverable under th e  M unicipal C ouncils O rdinance, an d  a ll th e  
provisions o f  sectio n s 135 to  147 o f  th a t O rdinance sh a ll w ith  th e  
necessary m odifications a p p ly  accordingly. ”

T h is  section  provides a  sp ecia l schem e for th e  recovery  o f  rates and  ta x es  
an d  th a t schem e is  th e  one se t  o u t in  sections 1 3 5 -1 4 7  o f  th e  M unicipal 
-Councils O rdinance (Cap. 193). T he pow ers conferred  b y  sectio n  182  
w ould  fa ll w ith in  “ a n y  other special pow ers ” o f  an  U rb an  C ouncil sa v ed  
bj' section  47. I  am  u n ab le to  agree w ith  th e  learn ed  D istr ic t  J u d g o  
th a t th e  pow ers arising from  section  182 are su b jec t to  th e  p rovisions o f  

•section 47 (c). I  am  o f  th e  v iew  th a t th e  sch em e s e t  o u t  in  sectio n s  
135-147 o f  th e  M unicipal C ouncils O rdinance (Cap. 193) op erates in d e ­
p en d en tly  o f  section  47  o f  th e  L ocal G overnm ent O rdinance (Cap. 195). 
■Section 143 o f  th e  M unicipal C ouncils O rdinance p rov id es th a t  w henever  
land or other im m ovab le  p roperty  is  seized  an d  s o ld  f o r  n o n -p a y m en t  

•of rates or ta x es  i t  sh a ll b e law fu l for th e  chairm an or an y  o th er person  
.authorised by h im  in  th a t  b eh a lf to  piu’chase th e  sam e. A ccord ing  to  
.section  145 o f  th a t  ordinance a  certificate sign ed  b y  th e  chairm an in  
respect o f  th e  prop erty  purch ased .sh all v es t th e  p rop erty  so ld  absolute!}' 
in  th e  Council free from  a ll encum brances and su ch  certifica te  is con clu sive  

-evidence o f  th e  t it le  o f  th e  Council to  such prop erty . I t  is  n o t  su ggested  
th a t th e  certificate P 21 is  n o t in  th e  form  con tem p la ted  b y  sectio n  145.
A s I  observed  earlier n o  prior san ction  o f  th e  L oca l G overn m ent B oard  
•is necessary before th e  chairm an purchases a p rop erty  in  term s o f  sectio n  
143. Therefore on  P 21 th e  lan d  in  question  v e s te d  ab so lu te ly  in  th e  
U rban Council.

I  w ould  now  deal w ith  th e  sa le  o f  th e  land on  P 2 2  b y  th e  U rban  C ouncil 
to th e  2nd  defen dan t. T ho sa le  took  p lace on  2 2 . 5 . ’42 . B y  th a t tim e  

"tho U rban  C ouncils O rdinance, N o . 61 o f  1939, h ad  com e in to  op eration .
B y  section  240  (I )  o f  th a t  O rdinance th e  L ocal G overn m en t O rdinance  
(Cap. 195) w as repealed . B u t  section  183 (1) o f  th e  n ew  O rdinance  

■substantially re-en acted  section  182 o f  th e  repea led  O rdinance. T h e  
learned D istr ic t  Ju d ge held  th a t according to  sec tio n  4 8  (e) (1) o f  tho n ew  
Ordinance th e  U rban  C ouncil required th e  prior ap p rova l o f  th e  E x e c u tiv e  

•Com m ittee before i t  cou ld  sell or exchange im m o v a b le  p rop erty . T he  
.sam e observations I  m ade on  section s 46 and 47 o f  th e  L oca l G overn m ent 
•Ordinance w ould  ap p ly  to  section s 47 and 48  o f  th o  U rb an  C ouncils 
•Ordinance. S ection  47 o f  tho la tter  O rdinance se ts  o u t th e  d u ties o f  an  
.Urban Council. S ection  48  en acts “ for th e  purposes o f  th e  d ischarge o f  
j t s  d u ties under th is  O rdinance an  U rban  C ouncil (w ith o u t prejudice to  
.any other pow ers sp ec ia lly  conferred upon it )  sh a ll h a v e  th o  fo llow in g
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p ow ers O ne o f  th o se  powers is  to  se ll or exchan ge im m ovable property  
su b jec t  t o  t h e  prior approval o f  th e  E x e cu tiv e  C om m ittee. The sale off 
th is  la n d  w a s  n o t  effected  for tho purpose o f  discharging the duties enu­
m er a ted  u n d er section  47. B esides th a t, section  48 w as enacted w ithout- 
p reju d ice  to  a n y  other powers specia lly  conferred upon an Urban Council. 
S ectio n  183 (1) o f  th e  Urban Councils O rdinance read w ith section 14G (1)- 
o f  th e  M u n icipal C ouncils Ordinance (Cap. 193} in  m y  view  confers a  
sp ec ia l p o w er on  an  U rban Council to  se ll p roperty  purchased by it  in th e  
cou rse o f  recovering  rates and  taxes. T h is sp ecia l power has nothing- 
to  d o  w ith  S ection  48 (e) (1). T h at being so  th e  sale o f this land b y  th e  
U rb a n  C oun cil on  P 22  to  th e  2nd d efendant is  good. Therefore on  P23  
th c  3rd  d efen d an t acquired a valid  t it le  to  th e  land  from the 2nd defend­
a n t. T h o  learn ed  D istrict Judge held  th a t tho  p lain tiff had failed to- 
esta b lish  a  prescrip tive title  to  th is land. T h a t finding w as not canvassed, 
in  ap p ea l. T h e p la in tiff’s  action  therefore fa ils. I  would accordingly 
a llo w  th e  ap p ea l and dism iss th e  p la in tiff’s  action  w ith costs in both. 
C ourts p a y a b le  to  th e  1st and 3rd d efendants appellants.

T h e  C ounsel for th e  plaintiff-respondent raised  a preliminary objection, 
to  th e  h ea rin g  o f  th is  appeal on th e  ground th a t  th e  notice o f tendering; 
sc c u r ity  issu ed  under section 756 (1) C. P . C. w as n o t in  order. T his  
n o tic e  w a s addressed to  th e  proctor for p la in tiff  and signed by the 3rd. 
d efen d a n t a p p e llan t’s proctor and served  on  th e  p lain tiff’s proctor. In  
su p p o rt o f  th is  objection  Counsel relied on  S ivagu ru n a th cm  v. D o re sa m y 1.. 
In  th e  cou rse o f  h is judgm ent in  th a t  case B asnayak c J . stated  :—

“  I n  regard to  form s them selves th e  rule is th a t  they  arc to be followed.
im plicit-y  so  far as the circum stances o f  each  case m ay admit. Section
75 6  an d  form  126 n o t being in  conflict, th e  n o tice  required by the section.
sh o u ld  b e  in  th e  prescribed form  and n o other. ”

T h e  n o tic e  o f  secu rity  issued in  th is case is id en tica l w ith  form 12G except- 
th a t  i t  w as sign ed  by the appellant’s proctor and addressed to  th e  re­
sp o n d e n t’s proctor. Section 2-1 C. P . C. s ta te s  th a t  any act required to- 
b e d o n e  b y  a  p a rty  in  an action or an appeal m ay  bo done by his p roctor  
u n le ss  o th erw ise  expressly provided. So th a t  the appellant’s proctor- 
co u ld  h a v e  v a lid ly  signed the notice o f  tendering security. In  m y opinion  
i t  is  su ffic ien t i f  th e  notice o f  tendering secu r ity  is served on the respond­
e n t ’s  p ro ctor  in  v iew  o f the- provisions o f  section  29 C. P . C. The facts- 
in  th e  case  reported  in  52 N .  L .  K . 2 0 7  can  clearly  be distinguished from  
th o se  in  th e  presen t case. In  th a t case, in  th e  n otice o f security served  
on  th e  7 tn  defendant-, there w as a com plete failure to  m ention that security  
fo r  c o s ts  w a s being tendered for th e  7 th  defendant. There is no such, 
fu n d a m e n ta l d efec t in  the notice under consideration. F o r  these rcasons- 
w c  ov erru led  th e  prelim inary objection.

Sanso>*i , J .— I  agree.

i (,1951) 52 N . L . J?. 207.

A p p e a ls  a llow ed .


