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T H E  A T T O R N E Y -G E N E R A L  v. K U N C H I H A M B U  et al.

In  Revision M . C. Mannar, 4,139.

Appeal—Prescribed minimum punishment not imposed— Error in lau>—

Right of prosecutor to appeal— Revision—Effect of delay—Criminal 
Procedure Code, ss. 338, 357.

In su ffic ien cy  o f  p u n ish m e n t is  a n  error  in  la w  w h en  a m in im u m  
a m ou n t o f  p e n a lty  h a s  b een  p rescr ib ed  a n d  h a s  n o t  been  im p osed . T h e  
p rop er rem ed y  o f  th e  p rosecu tor  in  su ch  a  ca se  is  b y  w a y  o f  ap p ea l t in d er  
section  388 o f  th e  C rim in a l P ro ce d u re  C ode.

T h e  S u p rem e C ou rt , w h en  co n s id e r in g  w h eth er  it  sh ou ld  ex e r c ise  i ta  
p ow ers  o f  rev is ion  u n d er  s e ct ion  357 o f  th e  C rim in a l P ro ce d u re  C o d e , 
w ou ld  reg a rd  w ith  d isa p p rov a l d e la y  o h  th e  p a rt  o f  th e  p e tit ion er .

f J l H I S  w as an ap p lication  fo r  revision .

T. K . Curtis, (7.(7., fo r  the A ttorn ey -G en era l.

H . V. P erera ' K .C . (w ith  h im  G. E . Chitty  and H . W anigatunge), fo r  
the secon d  accused , respon dent.

Ju ly  24, 1945. S o e r t s z  A .C .J .—

T his is an  ap p lication  b y  th e  A ttorn ey -G en era l seeking to h ave  .the 
sen ten ce  passed  b y  th e  M agistrate  on  th e secon d  accu sed  revised  on  th e  
ground th at th e M agistrate  in  con v ic tin g  h im  and sen ten cin g  h im  as he 
d id  overlooked  a provision  o f  th e  C on tro l o f  P rices R egu lations , 1942, 
w h ich  m ade th e im p osition  o f  a  term  o f  im p rison m en t im perative  becau se  
this accused  h ad  a previous con v iction . T h e  sen ten ce  passed  b y  th e 
M agistrate w as on e o f  fine. I t  is p er fect ly  c lear  th a t th e  sen ten ce  passed  
b y  th e M agistrate w as in  con tra ven tion  o f  .the requ irem ents in  th e  C on trol 
o f  P rices R egu lation s to  w h ich  I  h ave ju s t  referred. T h e  qu estion  is  
w h eth er th is is a  prop er case  for  the exercise  o f  ou r revisionary  pow er.

M r. H . V . P erera , ap pearin g  on  beh a lf o f  the secon d  accu sed , respon den t, 
takes the prelim inary  o b je ct io n  th at th is is n ot a  m a tter  in  w h ich  th is
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■Court w ill entertain  an application  fo r  revision because, he subm its, by 
section  338 o f  the Crim inal P rocedu re C ode a right o f  appeal lies in  such  a 
case and the A ttorney-G en era l ou gh t to  have resorted to  that right. 
H e  subm its th at the error com pla in ed  o f, in this instance, is an error in 
law  and he invites attention  .to su b-section  1 o f section  338 w hich  confers 
a right o f  appeal to th e Suprem e C ourt against any ju dgm en t for  any error 
in law. T h at th is error is an error in law  is clear apart from  authority, 
bu t if authority  w ere required there is  the case o f The Queen v. Daniel,1 
in  w hich  B row n e J . observed  th at insufficiency o f punishm ent w ould  be an 
error in law  w hen a m in im um  am ount o f  penalty  has been prescribed 
and has n ot been  im posed . T h is is such a case. I  cannot accede to the 
ingenious argum ent o f M 1'- Curtis, on  beh alf o f the A ttorney-G eneral 
that the right o f  appeal given  by  section  338 (1) o f  the Crim inal Procedure 
Code is a right o f  appeal against a judgm en t on ly  and n ot against a 
sentence. In  m y  view  a sen ten ce is a part o f the judgm en t and the 
error in this case w as an error in the course o f  the judgm ent.

M r. Curtis next relied u pon  section  357 o f the Crim inal P rocedure Code 
and poin ted  ou t th at by  su b-section  1 o f  that section the Suprem e Court 
“  m ay in any case the record of the proceedings o f w hich has been  called 
for  by  itself or w hich otherw ise conies to its know ledge in its discretion 
exercise any o f the pow ers conferred  by  section  346, 347 and 348 ” . 
There is no doubt, and indeed it  is n ot d isputed on behalf o f the second 
accused , respondent, that this C ou rt has a d iscretion  and that i.t is open 
to  this C ourt to  deal w ith  a sentence w hich appears on the face  o f  it to  be 
illegal. B u t a d iscretion  such as th at m u st b e  exercised in regard to  the 
attendant circum stan ces o f  a particu lar case and, looking at the fa cts  o f  
this case, I  find th at w hen th e M agistrate im posed  the sentence he did 
on  the second  accused  the P rice  C ontrol In sp ector  w ho was present in 
Court invited  the M agistra te ’ s attention  to  the fa c t that th is accused  was 
already labouring under a previous con v iction  bu t the M agistrate does not 
appear to  have taken any action  upon  the statem ent m ade by  the P rice 
C ontrol In sp ector . T he sen ten ce w as passed in F ebruary, 1945, and this 
application  was m ade on  M a y  25, 1945, and n ow  it is the end  o f  Ju ly . 
In  view  o f  the delay  that has occu rred  I  do n ot think -th at I  ou gh t to  
exercise the discretion  vested  in m e by  section  357 (1) o f the Crim inal 
P rocedure C ode.

M r. Curtis asks in tones o f rhetorical indignation  if this C ourt is going 
to  be a party to  an illegal sen ten ce rem aining upon  the record  o f a case. 
I t  is a very disturbing question  to  have to  answ er bu t the answ er I  w ould  
venture is that h ow ever m u ch  .it m a y  offend o n e ’s aesthetic sense to  have 
an  illegal sen ten ce le ft  upon  the record, there are cases in w hich  one m u st 
put up w ith  that grievance lest one inflicts a great hardship on  a  m an  
w ho had  had  every  reason , to  th ink th at he had been  dealt w ith  and 
punished for  th e offence w ith  w hich  he had been  charged  and o f w hich  h e 
h ad  been  con v icted  and th at his troubles w ere over. In  m atters o f  this 
kind too  interest reipublicae ut finis sit litium.

F or  these reasons I  refuse to  exercise m y  discretion  and I  re ject the 
ap p lication  for an alteration  o f  the sentence.

Application refused.

‘ t N .L . R. p. 87.


