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C h a rg e  o f  m u rd e r— W ea k  case fo r  th e  C ro w n — E v id e n c e  led  in  appeal— Effect 

o f  such  e v id e n c e  is to  crea te doubt as to th e  gu ilt o f accused— V erd ic t  

set aside.

Where in a charge of murder the evidence for the prosecution is of a 
contradictory character and fresh evidence is led in appeal, the Court 
of Criminal Appeal would have to consider whether the jury would 
•have believed the fresh evidence or there was a strong probability that 
they would have believed'it and further whether the evidence would 
have raised such a doubt in the minds of the jury as to have acquitted 

the accused.
2 Cr. A . R . 89.
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AP P E A L  from  a conviction, before a  Judge and ju ry  in  the First 

M idland Circuit.

V . T. Panditha G un aw ard ene, fo r  appellant.

N ihal G unasekera , C.C., fo r  the Crown.

Septem ber 23, 1940. H oward  C.J.—
In this case w e  are confronted w ith  a som ewhat difficult task. In  

effect w e  are called upon to constitute ourselves the ju ry , and to g ive  a  
decision on facts which are deposed to partly  by  witnesses w h o  gave their 
evidence before the Judge and Jury and partly  by  witnesses w ho gave their 
evidence in this Court. Thus w e have not had the advantage, so fa r  as 
the first class of witnesses are concerned, of seeing them in the witness 
box and judging from  their dem eanour as to w hether they are speaking  

the truth.
In this task imposed upon us w e have first of a ll given carefu l consider

ation to the case put fo rw ard  by  the prosecution. This case depends, 
first o f all, on the evidence of the in jured man, and secondly on that of! 
his brother, the witness Sohendirala. So fa r  as the evidence o f the 
in jured man is concerned w e  have to bear in m ind that he w as  very  
severely in jured on the head as a result o f the assault. In  fact, his 
injuries w ere of so grave a character that nineteen days after the assault 

he was adjudged a lunatic.
W hen  w e  come to the consideration of his evidence w e  find that there  

are several discrepancies which are unexplained. To the Judge and ju ry  

he says that his w ife  got out of the house and that he heard her speaking  
to the accused for some time. Then the accused is stated to have suddenly  
attacked him w ith  an axe on the head, and there is no mention in this 

evidence of the accused’s brother, K a lu  Banda.
O n  the other hand his brother Sohendirala in giving evidence says that 

when the in jured m an called out he heard the cry, “ Ranham y (the  

accused) and K a lu  Banda are cutting m e ”. It is true that w hen  the 
question w as put to him again he said, he heard the cry that Ranham y  

was cutting. Then Sohendirala says that w hen  he w ent to see the in ju red  
man, K a lu  Banda and Bendi Etani, that is the w om an M enikham y, 
w ere w ith  him. To the V e l-V idane  w hen  he arrived at the house the  
in jured man said that the accused and Bendi Etani had cut him — that  
is to say, that the accused and his mistress had cut him. To the A rachchi 
when he arrived, he said that the accused and K a lu  B anda had entered  
the house and the accused cut him w ith  an axe. In  his dying deposition  
he said, “ Ranham y cut me on m y head w ith  an axe. K a lu  B anda also 

came w ith  Ranhamy. K a lu  Banda abused m e and came to strike m e  

with a club and I .w a s  cut about three or fou r times on m y head. K a lu  
Banda struck me w ith  a club towards m y legs ”.

It w ou ld  thus be seen that there are a num ber o f discrepancies and  

inconsistencies in the evidence o f the chief witness, the in jured man, 
which m ay possibly be explained by  the fact that he had received severe  
injuries on the bead and w as not really  in a fit  state to rem em ber w hat  

exactly did take place. The evidence therefore, which is put fo rw ard  

b y  the C row n  cann. t be described as being o f the strongest character.



556 W IJEYEW ARDENE J .— Ekanayake v . Deen.

That being the character of the evidence w e  have to consider w hat is 
the effect created by  the fresh evidence which w as produced before this 
Court to-day. It w ou ld  not be right or proper that w e  should quash the 
verdict of the ju ry  merely because w e  took a different v iew  of the evidence 
and w ou ld  have come to a different conclusion ourselves on that evidence. 
W hat w e  have to consider is whether, first of all, the ju ry  w ou ld  have  
believed the fresh evidence or there w as strong probability that they 
w ou ld  have believed it, and further whether it w ou ld  have raised such a 
doubt in the minds of the ju ry  that they must have acquitted the accused.

W ithout saying that the evidence produced before this Court to-day was  
untainted and w as so steeped w ith  the impression of truth that it must 
be believed, w e  think that having regard  to the rather w eak  case put 
fo rw ard  by  the prosecution, it w ou ld  have tipped the balance in favour, 
of the accused at the trial and created such a doubt in the minds o f the' 
ju ry  that if they did their duty properly  they w ould  have acquitted the* 
accused.

In  these circumstances the appeal must be allowed and the accused 
discharged.

A p pea l allow ed.


