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Construction o f Deeds— Two deeds executed contemporaneously— One single trans­
action— K andyan Law  Declaration and Amendment Ordinance, No. 3 of 193S— 
Section 2— “ Gift ”— Evidence Ordinance, s. 92, proviso 1— Fideieommissum— 
Kevocability.

W here several deeds form p art of one trnnsaclion and  are contemporaneously 
execu ted  each deed m ust speak only as p a r t o f th e  one transaction.

W hile a  conveyance by a  K andyan m ay be in the form of a  gift not expressed 
to  be irrevocable, yet it  would bo open to the granteo to adduco evidence under 
th e  first proviso to  section 92 o f the Evidence Ordinance to establish tho truo 
consideration for tho transfer.

B y  deed P2, A , a  K andyan, conveyed to her father, B, certain property for a 
consideration in  money paid by B. By a  separate dccti, P3, executed on tho 
sam o day  as deed P2, B purported to make a  fideicommissnry gift to A of the 
identical p roperty  which lie obtained on deed P2.

Held, th a t P2  and  P3 constituted a singlo transaction  and tha t, when they were 
read  together, P3 did not fall within the definition of the word “ gift ” in section 2 
o f  th e  K andyan  Law Declaration and Amendment Ordinance.

A
•X JlP P E A L  from  a  jud gm en t o f  th e  D istrict. C ourt, Anuradhapura.

S i r  L a l i ta  R a ja p a k s e ,  Q .C .. w ith  E . JR. S .  R .  C o o m a ra sw a m y  and  A .  
J C a n rn a tille k e , fo r  th e  1st to  3rd d cfcn d a n ts-a p p e lla n ts  and 1st added  
d e fen d a n t-a p p e lla n t.

H . W . J a y e v :a r d e n e , Q .C ., w ith  E . S .  A m a r a s in g h e  and  P .  R a n a sin g h e , 
•for th e  p la in t if f  resp ond en t.

C u r. ad v . vu lt.
.A u gu st 4 , 1955 . P c l l e , J .—

T h is ap p ea l re la tes  to  a  con test in  an  a c tio n  in st itu ted  on  the 18th  
A u g u st, 1952, to  p a rtitio n  two a llo tm en ts o f  la n d  described  in the schedu le  
to  th e  p la in t. T h e  pa r lie s  arc K an d yan s. I t  is  b ey o n d  d ispu te th a t a t  th e  

•date o f  a c t io n  th e  p la in tiff  w as en titled  a b so lu te ly  to  a 4 /2 0 th  share o f  th e  
la n d  a n d  a  fu r th er  7 /2 0 th  share su b jec t to  a  l if e  in te re st  in  favour o f  her  
fa th er , th e  1 st  a d d ed  defendant, w ho is  on e  o f  th e  a p p e llan ts . T he 7 /2 0 th  
sh are  w as th e  su b je c t  m atter  o f  tw o  d eed s P 2  a n d  P 3  bearing resp ectively  
n um b ers 359 7  a n d  359S execu ted  a lm o st a t  th e  sa m e t im e  on  the 1st J u ly , 
1950. B y  P 2  th e  p la in tiff  con veyed  to  th e  1 st  ad d ed  d efendant-appellant  

'7/2 0 th  sh a re  o f  th e  tw o  a llo tm ents, th e  su b je c t  m a tter  o f  th e  action , and  
te n  o th e rs  for  th e  su m  o f  R s. 500. I t  w o u ld  ap p ear th a t  the in terests  
co n v e y e d  b y  P 2  w ere w orth  ab ou t R s. 4 ,0 0 0 . B y  d eed  P 3  the 1st added  
d efen d a n t-a p p e lla n t purported  to  g if t  to  th o  p la in tiff  th e  id en tica l 
in te r e s t s  w h ich  h e  ob ta in ed  on P 2 , reserv in g  t o  h im se lf  a  life in terest. 
T h e  g i f t  co n ta in e d  a  clause w hich w as th e  su b jec t  o f  m uch  d iscussion b oth  
i n  a p p ea l a n d  in  th e  tr ia l court as to  w h eth er  i t  crea ted  a  fideieom m issum .
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T h e  tr ia l o f  th is case com m enced  o n  th e  13th  A ugust, 1953, b u t pending- 
th e  tr ia l  th e  1st added d efen d an t-a p p ellan t execu ted  th e  deed 4  D l  o r  
th e  8 th  J an u ary , 1953, b y  w h ich  h e  so u g h t to  revoke th e  deed o f  g if t  P  J. 
o n  t h e  grou n d  o f  p la in tiff’s in gra titu d e. Several interesting b u t difficult- 
q u e s tio n s  w ere argued before u s. T o  d isp ose  o f  th is  appeal i t  is  n o t  n e­
c e ssa r y  to  answ er every  one o f  th e m . I t  w as contended on b ehalf o f  th e  
p la in t if f  th a t  upon  reading P 2  an d  P 3  i t  is  m an ifest th a t they  con stitu ted , 
a  s in g le  tran saction  and th e  im p lica tio n  flow ing therefrom negatived  the-- 
c o n te n t io n  on  b eh a lf o f  th e  1 st ad ded  defen dant-appellant th a t P 3  w a s a  
K a n d y a n  deed  o f  g ift. T hen , a ssu m in g  th a t  P 3  w as a gift, i t  w as co n ­
te n d e d  th a t  th e  deed, inasm uch  as i t  created  a fideicom m issum , w as irre­
v o c a b le . On th is  p o in t i t  w as su b m itte d  th a t  th e  decision in  P .  T h e p a -  
n is s a  e t a l .  v . P .  H a r a m a n issa  1 w as erroneous and  w as contrary to  J a m es-  
S in g h o  e l a l. v . D in g ir i  B a n d a  2. T h e  final argum ent was th a t in  a n y  
e v e n t  th e  deed  o f  revocation  4  D l  w a s vo id  as being in contravention  of' 
se c t io n  67 o f  th e  P artition  A ct N o . 16 o f  1951.

T h e  tr ia l Ju d g e  held  th a t P 3  w as n o t  a  deed  o f  g ift, having regard to- 
th e  e v id e n c e  o f  th e  circum stances in  w h ich  i t  w as executed  and th a t  the- 
d eed  o f  re v o ca tio n  4 D l  con traven ed  sec tio n  67 o f  th e  P artition  A ct N o . 16- 
o f  19 51 . In  h is v iew  P 3 d id  n o t crea te  a  fideicom m issum .

W e are o f  th e  opinion th a t deeds P 2  and  P 3  m u st be regarded as a s in g le ­
tr a n sa c t io n  an d  th a t w hen th e y  are r£ad togeth er  P3 does not fa ll w ith in , 
th e  d e fin itio n  o f  the word “ g if t  ” in  sectio n  2 o f  th e  K andyan L aw  D ec la ­
r a t io n  a n d  A m end m en t O rdinance, N o . 39 o f  193S. The au th orities f o r  
r e a d in g  th e  d eed s together are se t  o u t in  N o rto n  on D eed s3 w here th e  
ju d g m e n t o f  F letcher-M oulton , L . J . ,  in  M a u l s  v . W h ile ley  4 w hich  was- 
a p p r o v e d  o n  ap peal to  th e  H o u se  o f  L ords 13 quoted . In that case the- 
L ord  J u s t ic e  s t a t e d :

• “  W h ere severa l d eed s form  p a rt  o f  on e transaction  and arc con tem ­
p o ra n eo u s ly  execu ted  th ey  h a v e  th e  sam e e ffec t for all purposes su ch  a s  
are re le v a n t to  th is case as i f  th e y  w ere on e d eed . E ach is ex ecu ted  on  
th e  fa ith  o f  all others bein g  ex ecu ted  a lso  and is  intended to  speak  o n ly  
a s  p a r t  o f  th e  one tran saction  and  i f  on e is  seek ing to  m ake eq u itie s  
a p p ly  to  th e  parties th ey  m ust b e e q u it ie s  arising ou t o f  the tra n sa ctio n  
a s  a  w lio le . ”

I t  w a s  su b m itted  to  us on b eh a lf  o f  th e  1 st added  defendant-appellant- 
th a t  th e  tw o  deeds could n o t  b e  regarded  as a  single tra n sa ctio n . 
W h eth e r  on e  look s a t th e  ev id en ce o f  th e  a d m itted  circum stances in  w hich, 
t h e y  ca m e to  b e execu ted  or o n ly  th e  d eed s them selves i t  is clear th a t  in  
re tu rn  fo r  th e  m on ey  w hich  th e  1 st ad d ed  defendant-appellant p a id  a s  
co n sid era tio n  for the purchase o f  th e  lan d s schedu led  in  P2 he agreed not- 
to  r e ta in  th e  w hole o f  th e  beneficia l in te re sts  b u t o n ly  a life in terest, u p o n  
th e  ter m in a tio n  o f  w hich th e  p la in tif f  w as to  en ter in to  possession  a s a. 
fid u cia ry , assum ing that th e  1 st  ad d ed  defendant-appellant succeeded, 
in  g iv in g  e ffec t to  h is in te n tio n  to  create  a fideicom m issum . On t h i s

5 Pp. SG to SS Second Edition.
J.(1012) 1 Ch. 735.

1 {1053) 55 X . L . R. 31G. 
- (1027) 5 T . C. L. R . 77.
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v ie w  d ie  d eed  P 3  ca n n ot be regarded , w ith in  th e  d efin ition  o f  “  g if t  ” 
an th e  O rdinance, a s  a  vo lu n tary  transfer, grant or convej-ance m ade o th e r ­
w ise  th a n  fo r  consideration  in  m o n ey  or m on ey ’s  w orth . T h e  ca se  o f  
B e lg a s w a lte  v . U k k u  B a n d a  c l a l . 1 su pp orts th e  p la in tiff  in  her co n ten tio n  
•that w h ile  a  co n veyan ce b y  a  K an d ya n  m a y  b e in  th e  form  o f  a  g i f t  n o t  
•expressed  to  b e irrevocab le j  e t  i t  w ould  be open  to  th e  gran tee to  ad du ce  
•ev id en ce u nder th e  first proviso  to  sectio n  92 o f  th e  E v id en ce  O rdinance  
-to estab lish  th e  tru e consideration  for th e  transfer.

Mr. C oom arasw am y w as constra in ed  to  ad m it th a t, i f  oral ev idence o f  th e  
•circum stances in  w hich  P 2  w as ex ecu ted  b y  th e  p la in tiff  cou ld  b e lo o k ed  
■at-, th e  1 st added  d efen dan t-app ellan t w as under a  lega l o b liga tion  to  
•execute P 3  an d  he cou ld  n o t b y  ex ecu tin g  4  D 1 in  1953 n u llify  th e  r igh ts  
flow ing  from  P 3  an y  m ore than  h e cou ld  h ave done so  im m ed ia te ly  a fter  
tthe ex ecu tio n  o f  P 3 .

W e h a v e  been  in v ited  to  h o ld  th a t sin ce  th e  decision  o f  th e  P r iv y  C ouncil 
’in  S a v e r im u tlu  v . P .  T h a n g a v e la u th c n 2 and o f  th is  court in  B . M .  G . 
S e lu im  c t a l. v . B .  T .  U k k u 3 th e  case o f  B e lg a sw a d e  v . U k k u  

B a n d a  (s u p ra )  m i s t  be regarded as overru led. W e are unab le to  a cc ep t  
■this con ten tion . In  th e  first o f  th ese  cases i t  w as h e ld  th a t  a  transferor  
•of a  p rop erty  for a  con sideration  appearing on  th e  face o f  th e  tran sfer  
•was n o t  en titled  to  p rove a contem poraneous oral agreem en t b y  th e  
-transferee to  reco n v ey  the prop erty , as being contrary to  section  2  o f  th e  
P rev en tio n  o f  F rau ds O rdinance. In  th e  second  case th e  transferee so u g h t  
to p rove bj- parol ev id en ce th a t a lthou gh  th e  con veyan ce purported  to  be  

•one for va lu ab le  consideration  i t  w as in  rea lity  n o t  a  sa le  b u t a  m ortgage.
I t  w as h eld  th a t  p arol ev idence w as n o t adm issib le. In  th e  p resen t case  
th e  p la in tiff  h a s  o n ly  relied on  th e  first proviso  to  section  92  o f  th e  

E v id e n c e  O rdinance to  show  th e  tru e consideration  for th e  co n veyan ce P 3 .

I f  th e  deed  P 3  creates a  fideicom m issum  attach in g  to  a  7 /2 0 th  share i t  
h a s  to  be specified  in  th e  decree for otherw ise th e  p a rty  to  w hom  th e  sh are  
:is a llo tted  w ould  ta k e  i t  free o f  th e  fideicom m issum  in  term s o f  sectio n  
•4S (1) o f  th e  P a rtit io n  A ct. T h e argu m ent centering round  P 3 , b o th  here  
■and b elow , as to  w heth er i t  created  a  fideicom m issum  w as in ten d ed  
■on e ith er  s id e  to  serv e  a  su b sid iary  purpose. F or th e  p la in tiff  i t  w as  
■contended th a t  i f  th ere  w as a fideicom m issum  th en  th e  tran saction  fe ll 
•ou tsid e  th e  p u rv iew  o f  K andyan  L aw  and  that-, therefore, th e  d eed  P 3  
h a d  o n ly  th e  q u a lities o f  a g if t  governed  p urely  b y  th e  R om an  D u tch  L aw .

. O n th a t  view- i t  resu lted , so  i t  w as argued, th a t  P 3  w as irrevocab le. F or  
th e  1 st ad ded  d efen dan t-app ellan t i t  w as n o t seriou sly  d isp u ted  before  
u s  th a t  th e  donor on  P 3 d id  in ten d  to  create a  fideicom m issum  b u t  i t  w as  

•su b m itted  th a t in  th e  u ltim a te  resu lt  th e  fideicom m issum  fa iled  b ecau se  
"there w a s no accep tan ce on  b eh a lf  o f  th e  fideicom m issarii an d  th a t , th ere ­
fore, th e  a p p lica tion  o f  the R om an  f)u tc h  L aw  d id  n o t  arise  n or th e  

•question  w h eth er  T h e p a n is s a  v . H a r a m a n issa  (s u p ra )  w as r ig h t ly  
•decided . A  d ecision  th a t  in  a n y  e v e n t  P 3 w as irrevocab le lea v es  th e  1st  
kidded d efen d an t-ap p ellan t in d ifferen t as to  w h eth er  there w a s  a  
ifideicom m issum  or n ot.

1 (1942) 43 N . L . R . 231. « (1954) 55 N . L . R . 529.
(1955) 56 -V. L. R . 337.
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T h e clause in  q uestion  reads in  th e  translation as fo llow s :—

“  Therefore a ll th e  r ig h t t it le  and  in terest o f  m e th e  sa id  donor in  and', 
to  th e  said  lands b e  en titled  to  th e  said  donee subject to  th e  sa id  lifo= 
in tere st from  to d a y  b u t  sh a ll n o t  sell m ortgage g ift exchan ge or o th er­
w ise  a lienate th e  sam e e x c ep t am ong th e  other heirs and a fter  her death , 
th e  sam e shall b e en titled  to  her children or other heirs to  p ossess  and. 
en jo y  th e  sam e for ev er  so  th a t  th e y  m ay do w hatever w ith  th e  sam e. ”

T h e words “  ex c ep t am ong  th e  other heirs ”  seem  to  b e m eaningless- 
in  th e  co n tex t and  th e y  can  b e excluded  w ithout im pairing th e  re st o f  th e  ■ 
cla u se  w hich  to  m y  m in d  creates a  fideicommissum in  favou r o f  the- 
ch ildren  o f  th e  donee. T h e d onee w as a married w om an w ho  a t  th e  date- 
o f  action  had  tw o m inor children b y  a m an w ho w as n o t her h usband .. 
W h ether th e  word “ ch ildren  ” in  th e  clause m eans her law ful ch ildren  is  a- 
q uestion  th a t does n o t  fa ll to  b e determ ined in th is case. W h eth er  th e y  
ex c lu d e  her m inor ch ildren  or n o t i t  is  clear that th e  accep tance b y  the- 
fiduciary  donee created  an  irrevocable interest in  fa vour o f  th e  fideicom - 
m issarii. V ide th e  case  o f  M u d a l iy a r  W ije tim ga  v . D u tca la g e  R o s s i e 1.. 
I  w ou ld  am end th e  d ecree b y  p rovid ing  th a t the 7 /20th  share a llo tted  to  
th e  p la in tiff be furth er su b jec t to  th e  fideicomm issum  created  b y  deed. 
N o . 359S o f  1st J u ly , 1950, a tte sted  b y  D . J . M. M ahipala, N o ta ry .

S ub ject to  th e  a m en d m en t in d icated  above the appeal sh ou ld  be-, 
d ism issed  w ith  costs.

W eerasooriva, J .— I  agree.
A p p e a l m a in ly  d is m is se d ..


