
William Perera and Theresia Perera.

1949 P resen t: W ijeyew ard en e  and  Cannon J J .

W I L L I A M  P E R E R A , A p p ellan t, and T H E R E S I A  P E R E R A , 
et al., R espon dents.

340— D . C., Colombo, 1,872.
Partition— Fidei commissum— Property subject to a fidei commissum 

favour of three persons—Transfer by fiduciary and two of 
fideicommissaries of their interests in two-third shares of 
property—Construction of deed—Right of transferee to bring parti 
action.

■ Certain property had been gifted,. by deed P5 of 1886, to the 1st 
defendant, subject to a fidei commissum in favour of her three children, 
namely, D. E. and the 2nd defendant.

(1863) 2 B . <Ss C. 508.
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W L T E  Y E W  A R D E N E  .T.—William Perera and Theresia Perera. m
D eed  F 8  w h ich  w a s  e x ecu ted  in  1930  b y  D ,  E  a n d  th e  2 n d  d e fen d a n t 

con ta in ed  th e  fo l lo w in g  d a n s e :  “  W e ,  D  . . . a n d  . . .
E .  . . a n d  . . . T  [ th e  1 st d e fe n d a n t] . . . (h ere in a fte r ,
som etim es  re fe rre d  to  a s  th e  v en d er) in  co n sid era tion  o f  th e  su m  o f  
. . . p a id  b y  . . . W . [ t h e  p la in t iff ]  h a v e  g ran ted  . . .
■into W  . . . th e  p rem ises  fu lly  d escrib ed  in  th e  S ch ed u le  h ereu n der 
w r itten  to g e th e r  w ith  th e  life -in te re st  o f  th e  sa id  . . . T  . . . 
m en tion ed  in  d eed  N o . 2 ,605  [ P S ]  . . . a n d  tog e th er  w ith  a ll and  s in g u la r
th e  r ig h ts , w a y s , ea sem en ts , a d v a n ta g e s , serv itu d es  a n d  a ppu rten an ces  
w h atsoever to  th e  sa id  p rem ises  b e lo n g in g  o r  in  a n y  w ise  a p p erta in in g  
. . . a n d  tog e th er  w ith  a ll th e  e s ta te  r ig h t  title  in te re s t, . . . 
o f  th e  sa id  v e n d o r  in to  u pon  o r  o u t  o f  th e  sa id  prem ises  . . . "  . 
th e  S ch ed u le  re ferred  to  iu  th e  c la u se  g a v e  a  d e scr ip tion  o f  ”  tw o -th ird  
p a rts  o r  sh ares "  o f  th e  p ro p e rty .

T h e  p la in tiff , c la im in g  to  be  e n title d  to  u n d iv id ed  tw o -th ird  shares 
o f  th e  p rop erty  a b so lu te ly  u n d er th e  d eed  P 8 , in stitu ted  a c t io n  fo r  the 
sa le  o f  th e  p ro p e r ly  u n d er th e  P a r t it io n  O rd in an ce .

Held, th a t d eed  P 8  d id  n o t  c o n v e y  to  the p la in tiff  th e  en t ire ty  o f  
the life -in te re st  o f  th e  1st d e fe n d a n t a n d  th e  p la in t iff  w a s , th ere fore  
e n titled  to  b r in g  a  p a rt it io n  a c t io n .

P P F .A L  from  ad ju d gm en t o f  the D istr ict Judge o f  C olom bo.

H . V. Perera, K .O ., (w ith  h im  Ivor Misso), fo r  the plaintiff, appellant.
E . G. W ikram anayakc, for  th e 3rd to  7th and 16th defendants, 

respondents.
Cur. adv. vuli.

.Septem ber .14, 1945. W ij e y e w a h d e .s’ e  J .—
This is an action  for  the stile o f  a  prop erty  under O rdinance N o. 10 

o f  1863-
A ccord in g  to  the p la intiff the origina l ow ner w as one G ooneratne w ho 

g ifted  the property  by  deed  P 5  o f  1886 to  T heresia, the first defendant, 
su b je ct to  a fidei com m issum  in  fa v ou r  o f  h er  ch ildren . T heresia  w as 
m arried  to  C lem en t P erera  w h o  d ied  leavin g  h im  surviv ing  h is w idow  
and three ch ildren , D o lly , E ls ie  and  the secon d  defen dan t. T h e  pla intiff 
c la im ed  to  be  en titled  to  undivid ed  tw o-th ird  shares o f  th e property  
absolutely  under a deed , P 8  o f  1939, ex ecu ted  b y  D o lly  and her husband, 
E ls ie  and Theresia. H e  alleged that the secon d  d efen dan t w as the ow ner 
o f  the rem aining one-th ird  share su b je ct  to  a life -in terest in fav ou r o f  
T heresia, the first defendant.
' T he respondents den ied  th a t G oon eratn e  w as the original ow ner o f  
th e  land and c la im ed  certa in  in terests in th e  land , tracing  title  from  a 
different source.

T h e respondents con ten d ed  at the tria l that, even  if  G ooneratne w as 
th e  original ow ner, th e p la in tiff cou ld  n ot m ain tain  th is action , as th e 
d eed  P 8  purported  to  co n v e y  to  the p la in tiff the life -in terest o f  Theresia  
in  resp ect o f  the entire p rop erty  (v id e  Kuda Etana v. Ran Etana et a l.1). 
T h e D istr ict Ju d ge  u pheld  that con ten tion  and  dism issed  the p la in tiff’s 
action  w ith  costs.

T h e relevant parts o f  the d eed  P 8  w hich  have to  b e  considered  on  th is 
ap p ea l read as fo llo w s : —

“  W e  D o lly  . . . and . . G eorge, w ife  and  husband,
E ls ie  . . and  . . . T heresia  . . (hereinafter,

1 (191%) 15 N. L. B. 154.
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som etim es referred to  as the vendor) in  consideration  o f  the sum  of.
. . . pa id  h y  . . .  W illia m  h ave granted . . . unto
W illiam  th e prem ises fu lly  described  in th e Schedule here­
under w ritten  together w ith  the life -in terest o f  the said . . . 
Theresia . . m en tioned  in  deed N o. 2 ,505 . and together
w ith  all and singular th e  rights, w ays, easem ents, advantages, servi­
tudes and appurtenances w hatsoever to  the said  prem ises belonging 
or in  any w ise appertaining . . and together w ill all .the estate
right title  in terest, . . .  o f  th e said vendor in to upon  or ou t o f 
the said prem ises . . . .

W illiam  m en tioned  in  th e above clause is the plaintiff and the deed 
N o. 2,505 is the deed m arked  P 5 . T h e Schedule referred to  in  that 
clause g ives a description  o f  “  tw o-th ird  parts or shares ”  o f the property.

N o if  the contention  o f  the respondent is correct, D o lly  and E lsie 
con veyed  their in terest in  tw o-th ird  shares and Theresia conveyed  her 
interest in the entire property. In  th at case the notary should have

annexed ”  to  the deed another sch edule giving a description  o f  the 
entire property  or “  em bod ied  ”  a description  o f the entire property 
in  the deed itself [vide  T h e  N otaries O rdinance, section  30, sub-section  
(16) (o ) ] .  T h e om ission  o f  the n otary  to  do so m ilitates against the 
interpretation  p u t forw ard by  the respondents unless, o f  course, one is 
prepared to  con ced e  that th e notary m a y  have com m itted  a breach  o f  an 
im portant rule laid dow n  in the N otaries Ordinance.

I t  is n ot d isputed and it  can not be d isputed  that D o lly  and E lsie  sold  
their interests in the tw o-th ird  shares described  in  the deed as “  th e 
prem ises fu lly  described  in the sch edule hereunder w ritten  ” . T hese 
w ords are fo llow ed  im m edia te ly  afterw ards b y  the w ords “  together w ith 
the life-interest o f the said . Theresia m entioned  in
deed 2 ,505 " .  T hose words do n ot refer in express term s to the property  
the life-interest in w hich  is con veyed  by  Theresia. I  think the natural 
and reasonable in terpretation  o f th at passage is that Theresia was dealing 
therein  w ith  her life -in terest in the property  referred to  im m ediately  
before , n am ely , “  the prem ises fu lly  described in  the schedule hereunder 
written ” , I t  is argued th at the w ords “  m entioned  in deed 2 ,505 ”  
indicate that w liat Theresia  con veyed  was the entire life-interest to  w hich 
she w as entitled  under P 5 . Such  an interpretation  can not be  accepted  
w ithout ignoring som e o f the oth er passages in th e deed- N ow  the deed 
conveys to  the vendee "  the rights, w ays, easem ents . . .  to  the 
said prem ises " .  W h a t are the “  prem ises ”  referred to  in that passage ? 
Are they  n ot “  the prem ises fu lly  described  in  the schedule hereunder 
w ritten  ”  referred to  earlier, n am ely , the tw o-th ird  shares ? I f  the 
con tention  o f  the respondents is a ccepted , the w ord  "  prem ises ”  in

the rights, w ays, easem en ts . . .  to  the said prem ises ”  . .
have tw o  m eanings, n am ely , tw o-th ird  shares o f  the property  in  connection- 
w ith  the transfer b y  D o lly  and E lsie  and the entire property  in  conn ection  
w ith  th e transfer b y  T heresia. T h e sam e d ifficu lty  w ou ld  arise in the 
next passage “  togeth er w ith  all the right title  in terest . . .  o f the 
said vendor in to upon  said prem ises ” . I t  w ill b e  rem em bered
that "  vendor ”  accord ing to  the deed refers to  all the vendors. I
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can not be liev e  th at th e n otary  u sed  th e w ord  "  p rem ises ”  o n  each  
occasion  in  tw o  senses. T h e  n otary  m u st h ave  u sed  it  in  on e  se n se  
and th erefore  it  m u st h ave  b een  "used to  m ea n  “  th e  p rem ises described  
in  th e sch edu le  I  th ink  the w ords “  m en tion ed  in  d eed  2 ,505  ’ ’ have ' 
been  u sed  m ere ly  to  in d icate  th a t  th e life -in terest c on v ey ed  is th e life - 
in terest in  th e p rem ises, n am ely , th e tw o-th ird -sh are, crea ted  b y  P 5 .

1 h o ld , th erefore , th a t P 8  d id  n o t co n v e y  to  th e  p la in tiff th e  en tirety  
o f  th e  life -in terest o f  Theresia ,

I  a llow  th e ap pea l and  sen d  the case  ba ck  fo r  trial in  du e  course . T h e  
p la in tiff is  en titled  to  th e costs  here an d  th e  costs in  the D istr ict  C ourt 
occa sion ed  b y  th e argum en t w ith  regard to  the in terpretation  o f  P 8 .

C a n n o n  J .— I  agree.
Appeal allowed ..


