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BANDULHAM Y e't al., A ppellants, and  TIKIRIHAMY e t al.,
, Respondents.

169— D. C. Ratnapura, 6,391.

E vidence— P la in tiffs  p ro ved  to  be in  possession  o f land— B u rd en  on  d e fe n d a n t— 
H ew elande land— N a tu re  o f ten u re— E vidence  O rdinance s. 110.
W h ere p la in tiffs  and th e ir  p red ecesso rs h a v e  b een  p ro v ed  to  b e  in  

p o ssess ion  o f  a  lan d , th e  b u rd en  o f  p ro v in g  th a t th e y  w ere  n ot th e  o w n ers  
. l ie s  upon  th e  d efen d an ts.

. H ew elande  la n d  in c lu d e s  lan d  g iv en  on  cu ltiva tion , th e  c u lt iv a to r ’s 
sh a re  b e in g  h a lf' th e  crop  a fter  d ed u ctin g  v a r io u s p a y m e n ts  c a lle d  
w araw e.

Q uaere  (1 ) Is su ch  r ig h t o f  cu lt iv a tio n  in  p erp etu ity , or h er ita b le  or  
tra n sfera b le  ?

(2) D o  cu sto m a ry  h ered ita ry  r ig h ts o f. cu lt iv a tio n  u n a sso c ia ted  
w ith  so il r ig h t e x is ts  in  C ey lo n  ?

^ P P E A L  from  a judgm ent of the D istrict Judge of Ratnapura.

N. Nadarajah, K ,C . (w ith  him  G. E. A m erasinghe) , for plaintiffs, 
appellants.

H. V. Perera, K .C. (w ith  him  E. A . P. W ijey era tn e ), for defendants 
respondents.

Cur. adv. vu lt.

October 28, 1943. Keuneman J.—
This is an action for declaration of title. The plaintiffs claim ed title  

to a l/1 2 th  and l/72n d  share of the land called Tunpelecum bura, and  
claim ed that as lessees of other shares th ey  w ere entitled  to open p its and
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excavate for gem s in an undivided Jth plus l/1 8 th  share of the land. 
They also asked for an injunction restraining the defendants and their 
agents and servants from  opening pits and m ining for gem s until the 
determination of the action. They also prayed for quiet possession and 
damages.

The first, second, and third defendants filed answer, denying the 
allegations in the plaint, and asked for the dism issal of the plaintiffs’ 
action, and claim ed certain damages t ill the dissolution of th,e injunction, 
and for shares of the crop. The first defendant alone claim ed title to the  
land, and the second and third defendants alleged that they w ere m erely  
the agents of the first defen dan t.'

In. substance the plea of the defendants was that the predecessors of 
the plaintiffs owned no share of the soil rights, but w ere only “ H ewel 
Andakarayas ”, and in any event not entitled to m ining rights.

The field in  question has a long history. The earliest document 
relating to it w as D 1, produced by the defendant. This is a very in ter­
esting document. It is headed “ Vidana-gan or Gabadagan of Uda 
Pattu, Nawadun Korale ”. Under the heading “ Nam e of owner 
there appears three nam es: —  (1) “ Doloswala Disam ahatm a ”, the prede­
cessor of the first defendant, (2) “ Gal-amune Patabenda”, and (3) 
“ ditto U ngu ralaya”. (2) and (3) are the predecessors of the plaintiffs. 
T he field is said to be 1 amunam in extent, and it is agreed that this is 
th e extent of the w hole fieid. The assessm ent is for the years 1826 to 
1830. Under the heading of " assessm en t” for each of these years, 
there is a blank column. But there is a separate column headed “ Crop 
assessm ent ”, w here the figure of “ 112 beras ” is giyen. A  further 
colum n headed “ Incom e of Governm ent in  paddy ” has the entry  
“ 8 beras ”. In the “ remarks ” colum n is the entry “ Exem pted from  
taxation for R adalakam a”. '

A  great deal of argum ent has been addressed to us w ith  regard to this 
document. For the plaintiffs, it is argued that this docum ent shows that 
the predecessors of the plaintiffs asserted rights as owners of soil 
shares and. w ere recognised as such ow ners by the authorities. I think  
this argum ent is entitled  to great w eight, and I do not -think that this 
en try-is consistent w ith  the theory that the only right of the plaintiffs’ 
predecessors w as a hereditary right of cultivation, w ithout any soil rights, 
as contended for by the defendants. Counsel for the defendants relied  
very strongly on the “ rem ark s” column, and-contended that the w hole  
land w as exem pted from  taxation “ for Radalakam a”, and this word  
clearly  relates, to the exem ption from  taxation of the lands of Doloswala  
Disamahatma. But I doubt w hether the w hole land was exem pted, 
because the G overnm ent incom e in paddy is, set out as 8 beras of paddy, 
and this m ay be regarded as the’ share- payable by Patabenda and Ungu­
ralaya. ,

On the whole, I think this docum ent D 1 does support tile contention  
that at th is early date the predecessors of the plaintiffs w ere claim ing 
rights as owners and w ere recognised as owners. It is difficult to  
understand w h y  a person w hose only right w as that of cultivation in  
perpetuity, as the defendants contend, should be entered in the register 
as an owner.
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The later docum ents strongly support th is view . There h ave been  
several dealings w ith  the land by the persons in  plaintiffs’ pedigree on th e  
footing that they  w ere owners. In the year 1848 Galam unage U nguham y, 
w ho is said to be the sam e as the Unguralaya of D 1, granted to h is w ife  
D inkiriham y “ the share w hich  com es to m e as T attu m aru  turns in  tw o  
years of every three years of one h alf share ” of th is field. This is a clear  
transfer of soil rights, and on the footing of this deed the plaintiffs allot to  
Unguralaya 2/3rd of £ of this land, and to Patabenda l/3 r d  of £, and sub­
sequent deeds also proceed upon this footing. The evidence show s that 
Patabenda had a son, Kaluham y, w ho in 1871 by P  1 transferred a l/6 th  
share to Anadaham y, a son of Unguralaya. Unguralaya has four sons, 
Anadaham y, M ituruham y, M udaliham y, and Pinham y. M ituruham y by P  2 
of 1896 conveyed his l/1 2 th  share to Anadahamy. Anadaham y h im self 
transferred the shares h e had inherited and acquired to his grandchildren  
and to h is son by P  3 and P  4 of 1899. P inham y by P  8 of 1898 gifted  
his l/12 th  share to his three children, w ho leased to the first and second  
plaintiffs by P  6 of 1937. M udaliham y had three children, and the 
second plaintiff and fourth defendant acquired the share of one child  
Ran Etana by P  5 of 1921, and th e second plaintiff obtained a lease P  7 
of 1937 from another of the children Rankirihamy. The share leased is 
5/36th and there are tw o lessors, but Rankiriham y appears to have  
transferred her l/36 th  share to her husband, Bandulaham y, previously  
by P  36 of 1914. W hat rights the other lessor in  P  7, D ingiriham y, 
had, I have not been able to discover.

In  addition to this, there is a m ortgage bond P  23 of 1888 by M ituru­
ham y to P inham y of l /1 2 t h ; another m ortgage bond P  24 of 1894 b y  
M ituruham y to M udaliham y of the sam e l /1 2 t h ; and another m ortgage  
bond P  25 of 1932 by Jasoham y, one of the grantees under P  8, and b y  
Ratranham y, said to be a child  of M udalihamy.

N o doubt these docum ents are all or alm ost all deeds executed  w ith in  
the fam ily, but there is no reason to doubt that they w ere regarded by th e  
recipients as genuine deeds, and the land has subsequently b een  dealt* 
w ith  upon the footing of these deeds.

The plaintiffs have also produced a number of docum ents relating to  
the grain tax, to show that their predecessors have had the grain ta x  
levied  upon their shares of the field in  question. The docum ents P  9 to  
P  22 relate to the period from  1883 to 1892, and are in  the nature of 
receipts. Further, the registers P  27 to P  30 show m em bers of the  
plaintiffs’ pedigree en ter ed . as ow ners for periods during the six ties and  
the seventies of the last century. The actual years h ave not been  
reproduced in  the copies. R egisters P  31 and P  34 show that the four, sons 
of Unguralaya are entered as ow ners of this field in 1881.

P  37 is perhaps the m ost significant of these Registers, for in it the nam e  
of the owner of the field in question is g iven  as Ratnapura Bandara, 
a predecessor of the first defendant, but th e  extent is g iven  as . 2 pelas 
instead of 1 amunam. The plaintiffs argue that this show s that Ratna­
pura Bandara w as on ly  entitled  to £ the field. P  37 is for a period o f  
years in  the six ties and seventies o f the last century. P  35 is another
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register in  which Ratnapura Bandara is entered as owner of this field, 
the extent being given as 2 pelas, but the date of the register does not 
appear.

It has been contended for the appellants, and I think rightly, that 
there is very strong evidence to show that the predecessors of the plaintiffs 
held the land on the footing that they w ere owners of a half share of the 
soil rights. That the predecessors of the plaintiffs were in possession 
of the land has been am ply proved, and in  fact has been admitted by the 
defendants, and under section 110 of the Evidence Ordinance the burden 
of proving that the plaintiffs and their predecessors w ere not owners 
lay upon the defendants.

The case for the defendants is as follow s : —They _ contend that Dolos- 
w ala Disam ahatm a was the owner of the w hole field of 1 amunam. I 
have already dealt w ith  their contention as regards D 1. They have 
also produced the w ill of Doloswala Disamahatma, D 2 of 1837, in  which  
he devised this field together w ith  a very large number of other properties 
to h is son:in-law. The point is made that he deals w ith  the w hole of the 
land, and not m erely w ith  a share. In the inventory D 3 the field is 
described as 1 amunam in extent. D 4 is a mortgage bond by Ratnapura 
Bandara, already m entioned, in  1876 of this field of 1 amunam. In view  
of the suggestion to 'b e  dealt w ithT ater, I m ay m ention that among the  
other properties m ortgaged are the “ Hewelande ” of two different fields, 
but there is no m ention of “ H ewelande ” in connection w ith  the field 
in question. I cannot say that a satisfactory explanation of the  
difference has been given to us. D 5 is another mortgage by the same 
mortgagor of this field among other lands in 1882. In the inventory D 6 
of the estate of Ratnapura Bandara, this field of 1 amunam is included, 
and his successor m ortgaged this field among other lands by D 7 of 1905. 
I m ay rem ark here that this field Tunpelecumbura appears together w ith  
a very large num ber of other lands in the w ill D 2. There is no description  
of the extent or the tenure. In the inventory D 3 the extent of 1 amunam  
is given, and the subsequent documents D 4, D 5, D  6, and D 7 reproduced 
that description. D 3 to D 7 deal w ith  a large number of lands. If w e  
bear in mind the docum ents produced by the plaintiffs, I do not think  
the defendants’ docum ents sufficiently displace the inference that the 
plaintiffs’ predecessors claim ed soil rights in half this land, and that only  
the balance half share was vested  in the Doloswala fam ily.

The explanation offered by the defendants of the possession of the 
plaintiffs’ predecessors is that the latter w ere “ H ew el Andakarayas ”, 
whose only right was to cultivate the land—this was a perpetual and 
hereditary right—and to give the ground share, nam ely, one half, to the  
owners. They say. that the H ew el Andakarayas had no right to the soil 
and no right to dig for m inerals. A  witness, Tikiri Banda, Chairman of 
th e  V illage Comm ittee, sa id .th a t it was the custom for the owner to 
entrust a field to asweddum ise, and the man who asweddum ises has by  

' arrangement the right to cultivate always—a right w hich is heritable 
and can be transferred by deed, but the soil rights remained w ith  owner. 
Ellaw ala Rata M ahatmaya gave evidence to a sim ilar effect. But I 
do not think this is evidence of any value, for neither of these w itnesses 
claim s to be a student of this system  of land holding, and their experience
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of “ H ewelande ” is scanty and unconvincing. These w itnesses cannpt 
claim  to be experts in  this connectioh. Undoubtedly, how ever, “ H ew e­
lande ” is a term  in use. Codrington in his G lossary of N ative , Foreign  
and A n glic ized  W ords  describes “ H ew elan d e” as (1) Cultivator’s share 
of the produce of a field, being half of the crop after deducting various
paym ents called W a r a w e ......................(2) Paddy paid for h ire of cattle,
(3) Share of the crops to w hich  a person is entitled  for th e 'trou b le of 

p lough in g”. It is to be noted that Codrington now here suggests that 
the right is one in  perpetuity, or heritable, or transferable. Nor has any 
authority been cited to us to show  that by custom hereditary rights of 
cultivation, unassociated w ith  soil rights, ex ist in Ceylon, and it is difficult 
to see how such rights can be sp lit up into fractions by the law  of 
inheritance, and still be exercised.

I m ay add that the plaintiffs’ w itnesses denied that “ H ew elande ” 
applied to the field—w hatever the m eaning of the term  m ay be. In 
none of the plaintiffs’ deeds is there a reference to it in  connection w ith  
th is land, except in  P  36 of 1914. In that case the transferee was 
Bandulahamy, and the transferor, h is w ife, Rankiriham y, w ho appears in 
plaintiffs’ pedigree. It is, how ever, in evidence that Bandulaham y w as a 
servant of the Doloswalas, and that in  1912 trouble had broken out 
betw een  the D olosw alas and plaintiffs’ predecessors in connection w ith  
the latter using clay from this land for tile  making. Rankiriham y  
herself subsequently leased to the second plaintiff by P  7 of 1937—it is 
not clear w hether her husband w as a iive or dead at the timd. I do not 
think w e can regard P  36 as establish ing that the plaintiffs’ predecessors 
w ere H ew el Andakarayas. It is  to be noted in this connection that 
register P  38 shows that in the six ities and seventies of last century it was 
not unusual for a field g iven  in H ew elande to be so described in the  
remarks column. This register does riot relate to the land in question. 
The registers relating to this field in question contain no such  
reference. ,

The defendants them selves led  no evidence to show that the D olosw alas 
gave this field to the original predecessors of the plaintiffs to be asweddu- 
m ised. In fact the history before 1826 is unknown to us, and I do not 
think w e can draw any inferences from  the documents in  this respect.

The learned D istrict Judge held  that D olosw ala Disamahatmri w as the  
original ow ner of the w hole field. There is no satisfactory evidence of 
that, and the D istrict Judge w as w rong in so holding.

A  good deal of the evidence turned on the question w hether the  
plaintiffs’ predecessors and the defendants’ predecessors held the land in  
ta ttum aru . The learned D istrict Judge held against the plaintiffs in  this 
respect. B ut the reasons he g ives are not supportable in  their entirety. 
The defendants produced D  8 and D 10, w hich purported to be leases  
taken by M ohottiham y iri 1907 and 1908, i.e., tw o years in  succession, 
from the Doloswalas. N ow  M ohottiham y is described here as G alam une- 
gedera M ohottihamy, w h ile  in  all other documents the nam e given  to the  
M ohottiham y in plaintiffs’ docum ents is Galamuna Patabendige M ohotti­
ham y. This is not all. The defendants have entirely  failed  to prove the  
signature of M ohottiham y, and the documents w hich w ere objected to  
44/39
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should  have been rejected, The n ex t point m ade b y  the D istrict Judge 
w as that grain tax  w as collected for a num ber of continuous years from  
m em bers of plaintiffs’ pedigree—vid e  P  20 of 1882, P  21 of 1883, P  12 of 
1884, P  9 of 1885 and P  13 of 1886— and the D istrict Judge concluded 
that th is showed that these people cultivated each year. But this does 
n ot follow . W hatever the private arrangement m ay have been betw een  
th e Doloswalas and the plaintiffs’ predecessors, whether talttuma.ru or not, 
th e  grain tax  would be payable yearly and would be levied  on th e owners 
liab le each year. The D istrict Judge also depended upon the V el Vidane’s 
lis t  o f cultivators of th is field, D  18, but it is clear that m ost of the  
particulars in  the V el Vidane’s list w ere provided by the Doloswalas and 
that the plaintiffs’ predecessors w ere not consulted. E llaw ela Rate 
M ahatm aya’s evidence that the plaintiffs’ claim  as H ew el Andakarayas 
a t  the inquiry is not supported by any note m ade at the tim e. The 
finding of th is point is very much weakened, and I think the evidence of 
th e Gan Arachchi called by the plaintiffs was not shaken to the extent the 
D istrict Judge thought it was.

, B ut perhaps the m ost significant om ission of the D istrict Judge was 
h is  failure to realize that w hile tattuma.ru, if  established, would be con- 
elu sive  of the plaintiffs’ case, the failure to establish that fact did not give  
conclusive effect to the defendants’ contention. Even if the plaintiffs’ 
predecessors cultivated each year, the question was whether they gave 
th e  Doloswalas a half share of the crop each year, or in alternate years 
appropriated the w hole crop for them selves, or gave less than half to the  
D olasw alas each year. Nowhere in  their evidence have the defendants 
said  that they received a half share of the crop each year.

On an exam ination of the w hole of th e evidence, I am of opinion that 
i t  has been proved that the plaintiffs’ predecessors in  title  w ere in possess- 
sion  of this field as owners of a half share. They w ere in  such possession  
for over a century^ and accordingly m ust be regarded as owners of a half 
share of the soil by prescription. The plaintiffs are accordingly declared 
entitled  to an undivided l/1 2 th  and 1 /72nd of .th is field. They are also 
declared entitled  to open pits and excavate for gems. They are* also 
entitled  to the leasehold rights under P  6. As regards P  7, if  the question  

m ow arises, the Court w ill determ ine w hether Dingiriham y and Rankiri- 
ham y had any interests at the tim e of P  7. The claim  in reconvention of 
th e  defendants is dismissed. The D istrict Judge has not determ ined the  
question of damages to the plaintiffs, and the case m ust be sent back for 
th e determ ination Of that m atter. It i$ very desirable that the parties 
should  com e to som e agreem ent on that point..

The appeal is allow ed in  the m anner I have indicated. The plaintiffs 
are entitled to Costs in  this Court and in  the D istrict Court from  the first, 
second and third defendants.

H oward C.J.—I agree-

A ppea l a llo w e d ; case rem itted .


