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194# P r e s e n t : H ow ard  C.J., M osley S.P.J., and H earae  J.

T H E  K IN G  v . R A N H A M Y .

59— M . C. A nu radh apu ra , 2,708.

C o u r t  o f  C r im in a l  A p p e a l— P o w e r  to  tak e e v id e n c e  in  appea l— W h e n  th e  p o w e r  

sh ou ld  b e  ex erc ised — C o u r t  o f  C r im in a l  A p p e a l  O rd in a n ce , N o .  23 o f  

1938, s. 10 (I) (b).
The Court of Criminal Appeal will allow evidence not called at the 

trial to be taken in appeal where it is satisfied that the failure to produce 
such evidence was due to ignorance on the part of the prisoner or to the 
mistaken conduct of the case by the prisoner'or his adviser.

A P P E A L  from  a conviction before a judge  and ju ry  in the 1st 
M idland Circuit.

V . P anditha G unaw ardene, fo r  the accused, appellant.

N ihal G unasekera , C.C., fo r  the Crown.

Septem ber 9,1940. Howard C.J.—

In  this case Counsel fo r  the appellant m akes no complaint w ith  regard  
to the charge o f the learned Judge, nor does he com plain of the verdict 
of the ju ry , having regard  to the evidence w hich  w as before them. O n ' 
the other hand, he contends that evidence should be  submitted to this 
Court which w as not called before the ju ry , if justice is to be done. Thai 
evidence consists o f the testimony o f Suddaham y, the father o f th e , 
appellant, w ho  w as accused w ith  the appellant in the low er Court. H e  
w as in fact committed to take his trial before the Assize Court, but his 
case w as not taken inasmuch as the C row n  considered that the tw o m en  
could not be tried together. The other evidence w h ich  Counsel fo r  the 
appellant submits should be  before this Court is that o f a w om an called  
Menikham y, the mistress o f the in jured man. H er testimony w as  

before the low er Court, but the C row n  did not call her in the Assize Court, 
nor w as her name on the back o f the indictment. The appellant also  

desires to call the evidence o f a m an called W ilson  Singho, who, it is 

urged, can speak in support of the appellant’s alibi.
N ow , to deal first of all w ith  the evidence of W ilson  Singho, w e  find  

that no application w as m ade by  the appellant to call this witness in thei 
Assize Court, nor did he say at the time o f the trial that he desired the  
evidence of this witness. In  these circumstances, w e  are not prepared  

to make an order w ith  regard  to his evidence being produced before this 
Court.

The evidence of M enikham y goes to show that the appellant w as  not 
present when  the in jured m an w as attacked. The third accused h im self 
in  a statement to the M agistrate says that he w as  the person w ho  

attacked the in jured m an w ith  an axe on the night in  question, and that 
the appellant w as not present.

It is possible that if the evidence of these witnesses had been before the 

ju ry  they m ight have come to a different decision. On the other hand,
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i f  w e  a llow  that Evidence to be tendered to this Court w e  shall in effect be  
substituting a trial by  three Judges for a trial by  jury. That is a course 
which w e  are not prepared to fo llow  unless justice requires it. The point 
fo r  consideration, therefore, in  this case is whether justice requires it.

• The appellant, when he asked fo r leave to appeal in this case, stated 
that he did not call these witnesses through ignorance. There m ay be 
something in this plea. H e might have anticipated that the evidence of 
M enikham y having been before the low er Court would also have been 
before the Judge and ju r y ; also, that the third accused, his father, being  
at his side in the dock w ou ld  also have m ade the statement which he had 
previously made before the Magistrate and which he confirmed when he 
w as asked in the low er Court whether he w ished to say anything in his 
defence. In  these circumstances, w e  think that these witnesses m ay not 
have been called as the result of the mistaken conduct of the case by  the 
appellant.

Follow ing the decision in R e x  v. P e rr y  and H arvey', w e  think that the 
Court ought not to be bound by  any hard and fast rule never to allow  
further evidence to be called w here the fact that it w as not. called at the 
trial w as due to the mistaken conduct of the case by  the prisoner or his 
adviser.

W e  think that this is a case w here it is plain that justice requires it, and 
we think that the Court should interfere to protect the appellant from  his 
bad management of his case at the trial. W e, therefore, order that the 
witness M enikham y and the third accused Suddaham y should be produced 
before this Court to give their evidence.

W e  further order that the case should be listed for September 23, and 
that the evidence should be  taken on that day. A t the same time w e  
give leave to apply for a further date, if the necessity should arise.


