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MRS. C. F .  S E N E V IR A T N E , A pp ellan t, a n d  J .  L . 
T IS S A V E R E S IN G H E , R esp on d en t

S .  C . 4 a — C: R . C olom bo, 5G ,6S0

Landlord and tenant— Payment of rent— Agreement by landlord to accept cheques sent 
by post— Computation o f dale of payment— Rent Restriction Act, N o. 13 of 1918, 
s. 13 {1) (a).

Where a landlord had  expressly agreed tha t paym ent of re n t should be m ade 
monthly by means o f  a  cheque posted to his address—

Held, th a t the posting o f the cheque b y  the ten an t on a  p a rticu la r date  operat­
ed as payment of tho ren t on th a t date, for the purposo o f ascertain ing whether 
the tenant was in a n e a r  o f rent.

jA lP P E A L  from  a ju d g m en t o f  th e  Court o f  R e q u e s ts , C olom bo.

X .  K .  C h oksy, Q .C ., w ith  M is s  3 1 . S e n e v ir a ln e , for th e  d efen d an t  
appellant.

E . R . 8 .  R . C o o m ctra sw a n iy , w ith  B . A .  R . C a n d a p p a ,  for  th e  p la in tiff  
respondent.

t C u r . a d v . v a il .

March 14, 195G. G r a t ia f .x , J .—

This w as an  a c t io n  to  have th e  defendant e jecto d  from  a  resid en tia l 
bungalow situ a ted  in  C olom bo, o f  which she h a d  b een  th e  m o n th ly  ten a n t  
for several years, o n  th e  ground th a t th e  ren t for A u g u s t  1954  h ad  b een  
“ in  arrears for m ore th an  one m onth after tho  sam e b eca m e d ue ”  w ith in  
th e  m eaning o f  sec tio n  13 (1) (a) o f  the R en t R estr ic t io n  A c t , N o . 13 o f  
IM S.

There is  no d isp u te  a s  to  th e  facts . T he p la in tiff, w h o  is  th e  la n d ­
lord, resided and  carriod on  h is profession a s a  P ro c to r  in  B a ttica lo a , 
and the contract o f  ten a n cy  had  originally provid ed  th a t  th o  ren ta l fo r
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each  m on th  should  bo paid on  or before tho 10th  d ay  o f  th a t m on th . 
I t  vras su bsequ en tly  agreed, how ever, th a t  th e  ren ta l should be p a id  
b efo re  the' la s t  d ate o f  each m onth, and th a t, in  order to  su it the p la in tiff’s 
•convenience, each  paym ent should b e  m ade on  th o  defendant’s  b eh a lf  
b y  h er  P roctor (who lived  in  Colom bo) b y  m ean s o f  h is cheque p osted  
t o  th o  p la in tiff’s  office a t B attiealoa.

A t  th o  en d  o f  A ugust 195-1 th e  d efen d a n t’s P roctor om itted  through  
in a d v erten ce  to  p ost a  cheque a s u su a l to  th e  plaintiff. On 3 0 th  
S ep tem b er 1954 he became awaro o f  th is  om ission , and im m ed iate ly  
\\TO to  to  th e  p lain tiff a letter apologising for tho d elay  and enclosing a 
ch eq u e for R s. 194/32 which represented  th e  to ta l am ount due as ren ta l 
for A u g u st an d  September. This ch eq u e w as received  by  the p la in tiff  
a t  B a tt iea lo a  on  1st October 1954.

U p o n  tbeso  adm itted  facts, th e  learned  Com m issioner o f R eq uests  
to o k  th e  v ie w  th at, as th e  rent for A u g u st 1954 sh ould  have been l: pa id  ” 
n o t  la ter  th a n  th e  la st date o f  th a t  m on th , th e  p la in tiff had lo st  h er  
s ta tu to r y  protection  at th e  tim e w hen  th e  cheque actu ally  reached th e  
p la in tif f  on  1st October— th at is to  sa y  one m o n th  and one d ay  after  
th e  ren t “ becam e due ” w ithin  th e  m ean ing  o f  section  13 (1) («). T he  
learn ed  Com m issioner rejected th e  d efen d a n t’s con ten tion  th a t, h av ing  
regard  to  th o  term s o f the contract, th e  actu a l p ostin g  of the cheque in  
C olom bo on  30th  Septem ber operated  as p a y m en t on  th a t d ay  itse lf. 
I t  is  com m on ground that, if  th is la tter  v iew  be correct, the d efendant’s 
p ro tec tio n  under th e  A ct has n o t been lost.

• T h e  issu e  must, be determined b y  reference to  th e  term s o f the contract  
b etw een  th e  parties. In  th is case th e  p la in tiff, as creditor, had exp ressly  
agreed  to  accep t p aym ent of the d eb t d u e  to  h im  in som e form other th a n  
cash , and  i t  w as agreed that p aym en t sh ou ld  bo m ade b y  m eans o f  a 
ch eq u e p o sted  a t  Colombo to  his address in  B a ttiea lo a . In  other w ords, 
h e  co n stitu ted  th e  postal authorities h is agen ts to  receive on his b eh a lf  
a t  C olom bo th e  letter containing th e  cheque. In  these circum stances, 
th e  p o stin g  o f  th e  cheque must- be taken  as tire equ ivalen t in  law  o f  
d eliv ery  to  th e  p lain tiff himself. In  th e  resu lt, th e  posting of the cheque  
o n  3 0 th  Septem ber operated as a p a y m e n t o f  th e  debt on that d ate . 
N o r m a n  v . P ic k e t t s 1 ) P en n in g ton  v . Cros-sley - \ B a k e r  v . L ip  Ion 3 ; 
T h a ir w a l l  r .  T h e  0 .  N .  Tt. C o .4. T h e  lega l p o sitio n  w ould, o f course, 
h a v e  been  different if  the agreem ent b etw een  th e  parties had m erely  
p ro v id ed  for p aym ent of the rent on  or before a particular date, in w hich  
e v e n t  th e  unilateral decision of th e  d eb tor  to  sen d  th e  rent b y  p o st a t  
h is  ow n  risk  w ould  n o t have sufficed to  co n stitu te  paym ent u ntil th e  
m ono}' a c tu a lly  reached the landlord. .

I  w ou ld  a llow  th e  appeal, and d ism iss th e  p la in tiff’s  action  w ith  cost  
in  b o th  Courts.

G u x a s e k .v r a ,  J .— I  agree.
A p p e a l a llow ed .
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