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[lx  the Privy Council]

1956 P r e s e n t : V iscoun t Simonds, Lord RadclilTe, Lord Tucker,
L ord Cohen and Mr. L. M. D . d e  S ilva

K A L IK U T T Y  K  A N  A P A T f 1IPILLAT, Appellant-, a n d  V E L U P IL L A I  
P A R P A T H Y , R esp on d en t

P rivy  Council Appeal N o . 45  of 1955  

S .  C . 3 4 6 — M . C . B a ltk a lo a , 10 ,248-

Maintenance— Evidence Ordinance—Section 112— Birth during marriage—
Presumption o f legitimacy—“ -Vo access
■^on-access w ith in  tho rnenning of section 112 of tho Evidence Ordinance can 

be established by  proof of tho abscnco of such personal con tac t between husband 
and wife as w ould givo riso to the presumption o f  sexual intercourse. “ Tho 

■ issue rem ains w hether on tho whole of tho evidenco mado availablo it  can safoly 
be concluded th a t  thero was no access a t a tiino when tho child could havo been 
conceived.”

In  an application for maintenance in respect o f an  illegitim ate child born on 
24th H ay, 1950, tho following facts wero estab lished :— Tho applicant was 
married ab o u t nino years before the hearing to ono 31. 31 left her after a  few
years—w hether 2 o r 4 is no t clear—and went to live w ith  another woman a t 
a  village called Annam nlai sorao 3 or 4 miles from K alla r whoro tho applicant was 
living a t  all m ate ria l times. For 5 or 7 years before th e  hearing tho applicant 
and her husband  h ad  been living opart and during the tim e threo childreu wero 
born to  3I’s m istress. In  August-, 1949, tho applicant was living a t Ivaliar whero 
she had  sexual intercourse with the defendant in  his house in  which sho was 
residing w ith h im  and  his wife and daughter. A t th is tim e, 31 was living with 
his mistress a t  Annam nlai somo 3 or 4 miles distan t, b u t tho applicant had never 
seen him from  tho  tim e ho left her.

Held, th a t  tho  facts warranted a finding of no access w ithin the meaning of 
section 112 of the  Evidence Ordinanco.

-A -P P E .A L  b y  sp ec ia l leave concerning a  ju d g m e n t o f  th e  M agistrate's 
Court, B a tt ica lo a .

S te p h e n  C h a p m a n , Q .C ., for the defendant-appellant-.

No appearance for the applicant-respondent.
Cur. adv. cult.

J u ly  24 , 1956. [D e liv e re d  b y  Lord T cckerJ—

T h is ap p ea l con cern s a  judgm ent o f  the M a g istra te ’s  C ourt o f  B att icaloa  
in  C eylon  d a te d  3 1 s t  January , 1951, w hereby i t  w a s  ad ju dged  th a t the  
ap p ellan t w as th e  fa th er  o f  an  illeg itim ate ch ild  born  to  th e  respondent 
on 24th  M ay, 1950 , an d  ordered th a t h e  sh ould  p a y  th e  respondent R s. 30  
a m o n th  for i t s  m ain ten an ce.

T h e a p p e lla n t lod ged  a petition  o f  appeal from  th is  jud gm ent w ith  
th e  S up rem e C ou rt on  19t-h February, 1951, b u t  Iris ap peal w as su b ­
seq u en tly  r e jec ted  b y  th e  Suprem e Court a s in c o m p e te n t  on the ground  

.th a t th e  p e t it io n  h a d  been  lodged o u t o f  t im e .
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T h e  presen t appeal, a t  th e  hearing o f  which th e  respondent w as n o t  
represen ted , com es before th e  B oard  pursuant to  special leave granted  
b y  H er  M ajesty  in  C ouncil on 22n d  February, 1952. I t  in vo lv es th e  
m ean in g  o f  th e  w ord “ a c c e s s ” in  a provision o f  section  112 o f  th e  
E v id e n ce  O rdinance o f  C eylon , w ith  regard to which there has been  over  
th e  years a considerable d ivergence o f  opinion in  th e  Suprem e Court o f  
C eylon .

T h e  provision  reads as fol low s :—

“  T h e fa c t  th a t  a n y  person  w as b om  during the continuance o f  a 
v a lid  m arriage betw een  h is  m oth er and any m an, or w ith in  280  days  
a fte r  i t s  d isso lu tion , th e  m oth er rem aining unmarried, sh all be con­
c lu siv e  p roof th a t  such  person  is  th e  legitim ate son o f  th a t  m an, 
u n less  i t  can b e show n  th a t  th a t  m an had no access to  th e  m other  
a t  a n y  t im e  w hen  such  person  could have been begotten  or th a t  he  
w a s im p oten t. ”

T h e  respond ent brought proceed ings under th e  M aintenance Ordinance 
a g a in st th e  ap pellan t in  resp ect o f  a  ch ild  born to  her on 24th  M ay, 1950.

T h e  re levan t facts are as fo llow s :—

T h e resjm ndent w as m arried ab ou t n ine years before th e  hearing to  
on e M ylvaganam . H e  le ft  her after a few  years—-whether 2 or 4  is  n o t  
clear— an d  w en t to  liv e  w ith  an oth er w om an a t a  village called A nnam alai 
so m e 3 or 4 m iles from  K allar w here th e  respondent w as liv ing  a t  all 
m a te r ia l t im es. F or 5 or 7 years before th e  hearing th e  respondent and  
her h u sb an d  had  been liv in g  ap art and during th is tim e three children  
w ere born to  M y lv a g a n a m ’s m istress.

I t  is  n o t  now  contended  th a t th ere  are an y  grounds for disturbing the  
find in gs o f  th e  M agistrate th a t  th e  appellant and respondent had sexual 
in tercou rse  in  August-, 1949, an d  th a t  such  intercourse resulted in  th e  birth  
o f  th e  ch ild  on  24th  M ay, 1950, unless th e  appellant can in voke th e  
p ro v isio n s o f  section  112 o f  th e  E v id en ce  Ordinance se t ou t above. I t  
is  accord in g ly  unnecessary to  refer to  th e  evidence upon w hich  the  
M agistra te  based  h is decision  on th e  issue o f  sexual intercourse betw een  
th e  a p p e lla n t and  th e  respondent.

F o r  p resen t purposes it  can  b e tak en  th a t th e  on ly  relevant facts are 
(1) th a t  in  A u gu st, 1949, th e  respondent w as liv ing  a t  K allar w here she  
had  sex u a l in tercourse w ith  th e  ap pellan t in his house in  w hich she w as 
resid in g  w ith  him  and  h is  w ife  and  d a u g h te r ; (2) th a t a t  th is tim o  
M ylvagan am  w as liv in g  w ith  h is  m istress and children a t  A nnam alai 
so m e  3  or 4  m iles d ista n t. . T o  th ese  facts m ust be added th e  u ncontra­
d ic ted  ev idence o f  th e  resp ond en t, accep ted  by th e  M agistrate, th a t she 
h ad  n ev er  seen  her h usb and  from  th e  tim e he left her.

T h e  q u estion  is w heth er as a  m a tter  o f  law , as th e  M agistrate held , th ese  
fa c ts  w arrant a finding o f  no access. I t  w as subm itted  by cpunsel for  
th e  a p p e lla n t th a t  “  access ”  in  th is  section  m eans opportunity  for in ter­
course in  th e  geographical sen se  th a t  i t  w as physica lly  possib le for th e  
p a r tie s  a t  th e  re levan t t im e  to  h a v e  had  sexual intercourse i f  th e y  had  
so  d esired  and con sequ en tly  th a t  in  order to  prove non-access im possib ility  
o f  th e  creation  o f  such  op p o rtu n ity  m u st be established.
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I n  1923 th is  question  w as con sid ered  in  Cc3'lon b y  a  fu ll B e n c h  in  
th e  ease  o f  J a n e  N o m  v . L eo  *, w h ere  a  p rev io u s d ecision  in  th e  c a se  o f  
S o p i  N o n a  v . M a r s i y a n * w as overru led  a n d  i t  w as h eld  th a t  “ a c c ess  ”  
m ean s “ actu a l in tercourse” . S u b seq u en tly  in  1946, H ow ard  C .J ., 
in  R a n a s in g h e  v . S ir im a n n a 3, h eld  th a t  in  v iew  o f  th e  d ecision  o f  t lio  
P r iv y  Council in  K a r a p a y a  S e r v a i v . J / a y a n d i 4 on  th e  corrcs]iond in g  
sectio n  o f  th e  In d ian  E vidence A c t  (w h ich  is  in  id en tica l la n g u age sa v e  
fo r  th e  om ission  o f  th e  words “ or th a t  h e  w a s im p o ten t ” ), J a n e  N o n a ’s  
case cou ld  n o longer be considered a s b in d in g  on  h im , a n d  th a t  “  a ccess  ” 
sh ou ld  be interpreted  as m eaning " p o ss ib ility  ”  or “ o p p o r tu n ity ” 
o f  intercourse. T his decision w as fo llow ed  in  S e llia h  v. S in n a m m a h  *.

In  1948, how ever, B asnayake, J., in  P e s o n a  v . B a b o n ch i B a a s  6, an d  
in  1950 Sw an J., in  K i r i  B a n d a  v . H e m a s in g h e  7, considering th e  P r iv y  
C ouncil decision  on  an  Indian  A ct n o t  b ind in g  on th em , fe lt  th e m se lv e s  
fre e  to  revert to  and  follow  th e  fu ll B en ch  d ecision  in  J a n e  N o n a  ( s u p r a ) .

I n  th is  s ta te  o f  th e  authorities th e ir  L ordsh ips consider it  is  d esirab le  
th a t  the}' should  endeavour to  s ta te  w h a t is  in  th e ir  v iew  th e  tru e m ea n in g  
to  b e g iv en  to  th is  word in th e  c o n t e x t  in  w hich  i t  ap pears in  th is  
O rdinance. T h ey  are o f  opinion th a t  th e  lan gu age o f  th i s  s e c t io n ,  th o u g h  
n o t  purporting or in tended  to  reproduce e x a c t ly  th e  E n g lish  la w  o n  th is  
su b jec t, w as clearly  influenced b y  th e  E n g lish  leg a l ou tlook  on  th e  su b jec t  
m a tter  as d isclosed  hi the au th orities in  th e  course o f  yea rs in  w h ich  th e  
w ord  “ access ” so frequently  appears.

I t  is true th a t th e  word has n o t in  ev e ry  case been  used  in  p r e c i s e l y  

th e  sam e sense, b ut perhaps for p resen t purposes th e  p assage w h ich  is  
m o st  h elp fu l is th e  one referred to  b y  B a sn a y a k e , J., in  th e  case o f  P e s o n a  
v . B a b o n ch i B a a s  (su p ra )  a t page 4 5 5 , w h ere  h e  q u otes th e  w ord s u sed  
b y  L ord  E ldon  in  H e a d  v. H e a d  8, w ith  reference to  th e  op in ion  o f  th e  
J u d g e s  in  th e  B an b u ry  Peerage Case. I t  runs a s  fo l lo w s :—

“  I  ta k e  them  to  have la id  d ow n , so  a s to  g iv e  i t  a ll th e  w e ig h t  
w hich  w ill necessarily  travel a lon g  w ith  their  op in ion , a lth o u g h  n o t  
a  jud icia l decision, th a t where access  accord ing  to  th e  law s o f  n a tu re , 
b y  w hich th ey  m ean, as I  u n d erstan d  th em , sexu a l in tercourse, h as  
taken  p lace betw een husband and  w ife , th e  ch ild  m u st b e  ta k en  to  
be the ch ild  o f  th e  married person, th e  h usband , unless on  th e  co n tra ry  
i t  b e proved  th a t i t  cannot bo th e  ch ild  o f  th a t  person. . H a v in g  
s ta ted  th a t  rule, th ey  g o  on  to  a p p ly  th em se lv es to  th e  ru le o f  la w  
w here there is  personal access, a s  con trad istingu ish ed  from  se x u a l 
in tercourse, and  on  th a t su b jec t I  u nd erstan d  them  to  h a v e  sa id , 
th a t  w here there is  personal access, u nder such  circum stances th a t  
th ere  m ig h t b e sexual in tercourse, th o  la w  raises th e  p resu m p tion  
th a t  there h as been actu a lly  se x u a l in tercourse, and  th a t  th a t  p r e ­
su m p tion  m ust stand , till it  is  repelled  sa tis fa cto r ily  b y  ev id en ce  th a t  
th ere  w as n o t such  sexual in tercou rse .”

7 (1023) 25 .V. L. R. 211.
* (1903) 0 X . L. R. 379.
5 (1910) 47 X . L. R. 112. 
* A . T. R. (1931), P. C. 19.

5 (1947) IS N. L. R. 2C1.
« (191S) 49 X . L. R. 442.
7 (1950) 52 X . L. R. 69.
• (1S23) Turn. L. R. al 140.
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T heir Lordships are o f  opinion  th a t th e  significance o f  th e  w ords “  n o  
access ”  in  section  112 o f  th e  E vidence O rdinance is  n o t  fu lly  con veyed  b y  
assigning a precise verba l definition  to  th e  w ord  “ access ”  itse lf. T h ey  

. are satisfied  th a t  a  t e s t  w hich  considers m erely  th e  bare geographical 
p ossib ility  o f  th e  parties reaching eacli other during th e  re levan t period  
m u st b e  rejected  com jdetely . T aken a t  it s  fa ce  va lu e such a te s t  cou ld  
h ard ly  ever exem pt a  husband from  th e  onus o f  p atern ity  and cou ld  w ork  
rea l in ju stice  in  m an y  cases. A gain , th e ir  Lordships are o f  op in ion  th a t  
“  n o  access ”  w ould  be estab lish ed  in  any case in  w hich , on  th e  ev id en ce  
availab le , i t  w as r igh t to  conclude th a t a t  n o  tim e during th e  period  had  
there been “ personal a ccess ”  o f  husband to  w ife  in  th e  sen se  g iv en  to  
th a t  phrase in  th e  passage from  L ord  E ld on ’s  jud gm ent w hich  h as been  
q uoted  above. On th e  other hand , i f  th e  ev idence in  a  case d id  d isclose  
th a t  a t  a n y  tim e during th e  period there had been such 7>ersonaI access—  
an d  i t  m u st be rem em bered th a t th e  section  m a y  often  h a v e  to  b e ap plied  
w hen there has been no separation  betw een  th e  m arried pair— th en  “  no  
access ”  w ould  n o t be estab lished  unless th e  presum ption  th a t  sexu a l 
in tercourse had in fa ct resu lted  were rebutted  b y  ev iden ce th a t d isp laced  
th e  2>resumpt-ion. I t  is  on ly  necessary to  add  th a t, thou gh  th e  presum p ­
tio n  arising from  personal access is , as h as been  sa id , a  reb u ttab le  one, 
i t  is  in  th e  nature o f  th in gs th a t  noth ing  le ss  th an  cogent ev id ence o u gh t to  
be relied  on  for th is  purpose.

A pptying th is te s t  to  th e  facts a s  found  b y  th e  M agistrate i t  is  clear 
th a t  th e  absence o f  such  personal co n ta ct a s w ould  g iv e r i s e  to  th e  
presum ption  o f  sexu a l intercourse w as estab lish ed  and  h is  order  
consequently justified . H is  finding w ould  equally  be u nassa ilab le i f  
non-access required p ositive  p roo f o f  no actual sexu a l intercourse.

T heir Lordships do n o t consider that- th is  decision  in  an y  w a y  conflicts  
w ith  th e  judgment- o f  th e  B oard  in  K a r a p a y a  v . M a y a n d i ', w here th e  
finding th a t th e  ai^pcllants had  fa iled  to  estab lish  non-access a t  th e  
m ateria l date, D ecem ber, 1911, could b e justified  on cither v iew  o f  th e  
m eaning o f  th e  word access. I t  is true th a t in  delivering th e  ju d gm ent  
o f  th e  Board, Sir George L ow ndes said  : “ I t  w as su ggested  b y  counsel 
for th e  appellants th a t  1 access ’ in  th e  section  im plied  actu al coh ab ita ­
tion , and a  case from  th e M adras reports w as cited  in  su p p ort o f  th is  
conten tion . N otliin g  seem s to  turn  upon  th e  nature o f  th e  access in  
th e  present case, b u t their Lordships are satisfied  th a t th e  w ord m eans  
no m ore than  op portu nity  o f  in tercourse.”

T h is  show s th a t  their  expression  .o f  op in ion  w as p u rely  obiter. 
M oreover th e  jud gm ent d oes n o t  define p rec ise ly  w h a t is  m ea n t b y  
“  op portu n ity  o f  in tercourse ”  an d  certa in ly  len d s n o  su p p o rt t o  th o  
ap p e llan t’s  te st  o f  bare geographical p o ssib ility .

A s w as said  in  th e  jud gm ent o f  the B oard  in  th e  recen t case o f  A lle s  
v. A lle s  2 “  T he issu e  rem ains w hether on  th e  w h ole o f  th e  ev idence
m ad e availab le i t  can  safely  b e concluded  th a t  there w as n o  access a t  a  
t im e  w hen  th e  ch ild  cou ld  h a v e  been  con ce ived .”

(1034) A .  I .  R .  (P . C .) 40. * (1050) 51 X .  L . R .  416  a t  41S.
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In  th e  present case th e ir  L ordships are o f  op in ion  th a t  th e  conclusion  
o f  “ n o  access ”  w as on e  w hich  i t  w as safe  and  proper fo r  th e  M agistrate  
to  draw and th ey  w ill accord ingly  h u m b ly  ad v ise  H e r  M a je s ty  th a t  th is  

appeal should be d ism issed .
A p p e a l  d is m is s e d .


