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[ I n the P rivy  Council.]

1948 P resen t: L ord  S im on d s, S ir  M adh avan  N a ir and S ir Joh n  B e a u m o n t .

T IR I M A N N E  e t al., A p p ellan ts , and T H E O B A L D ,
R esp on d en t.

P rivy  C ou n cil A p p ea l N o. 34  o f  1943.

187-—D . G. Colom bo, 1,741.

Contract—Tender—Alleged tender by plaintiffs within stipulated time—Action 
brought before time for tender lapsed—Failure to bring money into
Court with plaint—Serious omission.
T h e  p la in t i f f s  w e r e  e n t i t l e d  u n d e r  • a  c o n t r a c t ,  t o  c la im  fr o m  t h e

d e f e n d a n t ,  o n  p a y m e n t  o f  R b . 6 ,3 2 5  o n  o r  b e fo r e  F e b r u a r y  8 ,  1 9 4 0 ,  

t h e  r e c o n v e y a n c e  o f  c e r t a in  p r o p e r ty  w h ic h  h a d  b e e n  t r a n s fe r r e d  t o - ,  

th e  d e f e n d a n t  b y  t h e  1 s t  p la in t i f f .  T h e  p la in t i f f s  a l l e g e d  t h a t  o n ' '

F e b r u a r y  6 ,  1 9 4 0 ,  t h e y  t e n d e r e d  t o  th e  d e f e n d a n t  t h e  s u m  o f  R s .  6 ;3 2 5

in  c a s h  w h ic h  t h e  d e f e n d a n t  d id  n o t  r e c e iv e .  T h e y  in s t i t u t e d  a c t io n

o n  F e b r u a r y  7 ,  1 9 4 0 ,  fo r  s p e c if ic  p e r fo r m a n c e  o f  t h e  a g r e e m e n t  to

r e c o n v e y ,  b u t  d id  n o t  b r in g  t h e  " m o n e y  in t o  C o u r t  u n t i l  J a n u a r y  2 3 i

1 9 4 1 , t h e  d a y  b e fo r e  t h e  d a t e  f ix e d  f o r ’ t h e  h e a r in g  o f  t h e  s u i t ;  —

Held, t h a t  t h e  f a i lu r e  o f  t h e  p la in t i f f s  to  b r in g  t h e  m o n e y  in t o  C o u r t '  

w it h  t h e  p la in t  w a s  a  v e r y  s e r io u s  o m is s io n .  T h e  q u e s t io n  w h e t h e r

t h e  p la in t i f f s  m a d e  - a  t e n d e r  o f  th e  m o n e y  to  t h e  d e f e n d a n t  o n  F e b r u a r y  6 ,  

1 9 4 0 , s h o u ld  b e  c o n s id e r e d  in  t h e  l i g h t  o f  t h e  e n t ir e  c o n d u c t  o f  t h e

p la in t i f f s  in  t h e  c a s e .

^ ^ P P E A L  froiu  a decree  o f  th e S u p rem e C ourt.

J u ly  23, 1945. [D e liv e re d  by S jr  M adhavan Na ir . ]

T h is  is an ap peal fro m  a d ecree  o f  th e  S u p rem e C ou rt o f  C ey lon  d a ted  
J u ly  9 , 1942, w hich  affirm ed a  decree  o f  th e D is tr ic t  C ou rt o f  C o lom bo  
d a ted  M arch  21, 1941, b y  w h ich  th e  p la in tiffs ’ su it w as d ism issed  w ith  
costs .

1 (1897) 2  N . T.. R . 318.
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T h e  appellants b efore  th e  B oa rd  are th e  plaintiffs. T h e  ap pea l arises 
o u t  o f  a  su it in stitu ted  b y  th e appellants for  sp ecific  perform ance o f  an 
agreem ent entered in to  b y  th e  respon dent and  appellant N o. 1 relating 
t o  th e transfer o f  certain  leaseh old  in terests b y  the respondent to  
ap pellant N o. 1.

T h e question  for  determ ination  in th is ap peal is w hether or .not the 
appellants are en titled  in  th e c ircu m stan ces o f  th e  case  to  th e sp ecific  
perform an ce  o f  th e said  agreem ent.

A pp ellan t N o. 1 w as the leaseholder fo r  a  term  o f  99 years from  A pril 5, 
1919, o f  certain  lands in  C ey lon  kn ow n  as "  P allebadde N indagam a ” —  
w hich  w ill herea fter b e  referred to  as th e  estate ” — under certain  deeds 
d a ted  January 26, 1906, N ovem b er 15, 1907, and  A pril 5 , 1919. T h e  
respondent purchased  th e  interests o f  appellant N o. 1 on  N ovem ber 20, 
1937, at a sale u nder a  m ortgage decree  in  case N o. 5 ,027 in the D istrict 
C ou rt o f  C olom bo. B y  deed  N o . 811 m ade on  F ebruary  9 , 1938, b y  the 
respondent and ap pellant N o. 1 it  w as agreed inter alia that the respondent 
w ou ld  assign his rights in  “  the estate  ”  tp  appellant N o. 1 or his nom inee, 
on  being  pa id  B s . 6 ,3 2 5 .0 .0  w ith  in terest at 7 per cen t, per  annum  provided 
th e  m on ey  w as pa id  to  h im  in  tw o  years from  F ebruary 9, 1938. U nder 
th e  deed, the respon den t reserved th e right t o  h im self o f  planting papaw  
to  any  ex ten t up  to  2 ,0 00  acres o f  th e estate  for his ow n ben efit on  p a y ­
m en t o f  R s . 1,000 per annum  in th e  m anner provided  for  in  th e deed, 
and  agreed that, w ith in  th e said period o f  tw o  years h e  w ould  decide the 
ex a ct loca tion  o f  the said  2 ,0 0 0  acres so th at they  m ight be defined in  the 
d eed  o f  con v eya n ce  to  appellant N o. 1 o r  his nom inee. I t  w as also 
agreed th at the responden t should  allow  the “  tim ber rights ”  in th e  
property  to  appellant N o. 1 in  the m eantim e.

O n O ctober 12, 1939. the tw o appellants en tered  into a partnership for 
th e  exp loita tion  o f  th e  interests o f  ap p ellan t N o. 1 in  “  the estate ”  
in cluding  the re cov ery '*o f “  all c la im s for dam ages, com pen sation  and 
rights ”  th a t had accru ed , w ere accruing, or w ould  hereafter accrue. 
A pp ellan t N o. 2 thus becam e legally  en titled  to  en force  the agreem ent 
as a partner o f ap pellant N o. 1.

T h e  last day for  th e  perform an ce  o f the su it agreem ent w as F ebruary 
8 , 1940. O n F ebru ary  7, th e  appellants filed  the suit ou t o f w hich  this 
ap peal arises cla im in g  retransfer o f  th e leasehold  interests in “  th e estate ” , 
i .e . ,  sp ecific  p erform an ce  o f  th e  su it con tra ct, alleging that the respondent, 
con trary  to  th e agreem ent, had  cu t and appropriated to  his ow n  use. 
tim ber o f  the v a lu e  o f  R s . 25 ,040 , and th at th ey  had set o ff th e sum  o f 
B s . 6 ,325  w hich  ap pellan t N o. 1 h ad  agreed to  pay for  the retransfer o f 
“  the estate ” , stating th at the ba lance o f  th e dam ages w ould  b e  cla im ed 
in  a  separate action . A lternatively , th e  appellants also alleged th at on 
F ebru ary  6, 1940, th ey  tendered to  the respondent th e  sum  o f  R s. 6,325 
in  cash  w hich  th e respon dent d id  n ot receive.

T h e  respondent, den ied  th e allegations o f  the appellants and p leaded 
th a t  h e granted to  th e  appellants an extension  o f  tim e  for p a ym en t 
t o  F ebru ary  26, 1940, and th at d esp ite  the. ex ten sion  o f  tim e  thus given , 
th e  appellants fa iled  to  co m p ly  w ith  the term s o f  the su it agreem ent. 
O n January 23 , 1941, th e d a y  before  th e date fixed  for  the hearing o f  the 
su it, the appellants deposited  th e sum  o f  R s . 6 ,3 25 .0 .0  in  Court.
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A t tiie hearing , th e  appeU ants aban don ed  a ll th e  grou nd s u p o n  w h ioh  
th ey  h a d  cla& ned sp ecific  p er form a n ce  - o f  th e  su it con tra ct sa v e  th e  
a lleged  ten der o f  B s . 6 ,3 2 5 .0 .0  in  cash  o n  F ebru ary  6 , 1940. T h e  

' s co p e  o f  th e  su it th u s b eca m e  m u ch  redu ced . A t  th e  tria l th e  th ree  
fo llow in g  issueB w ere fr a m e d : —

(1) D id  th e  p la in tiffs ten d er th e su m  o f  B s . 6 ,326 . 0 . 0  to  th e d efen d an t
on  F ebru ary  6, 1940 ?

(2) I f  so, are th e  p la in tiffs en titled  t o  a  transfer in  th eir  fav ou r b y  th e
defen d an t o f  th e  p rop erty  se t o u t in  D e e d  N o . 811, d a ted
F ebru ary  9 , 1938 ?

(3) I s  the ten d er alleged  to  h a v e  been  m a d e  by  th e p la intiffs a g ood
and va lid  ten der ?

T h e  third issue w as su ggested  b y  the resp on d en t’s C ounsel, b u t  it  w as 
o b je c te d  to  b y  th e  a p p e lla n ts ’ C ou n se l as it h a d  n o t  b een  p leaded . I t  is. 
n ow  agreed th at th e q u estion  ra ised  in th is  issue d oes n ot arise, and  th e  
case  has to  b e  decid ed  on  th e  o th er  issues.

A t  th e trial b o th  oral an d  d ocu m en tary  ev id en ce  w as g iven  b y  th e 
parties.

T h e oral ev id en ce  con s isted  o f  th e  te stim on y  o f  ap pellant N o. 2, o f  
M r. M ack , P roctor  fo r  th e respon den t, and  o f  th e  resp on d en t h im self. 
T h e  d ocum entary  ev id en ce  con s isted  ch ie fly  o f  th e  correspon den ce  th at 
passed  betw een  the P roctors  w h o  acted  fo r  th e  parties.

T h e  tria l C ou rt fou n d  all th e  issu es in  fav ou r o f  th e  resp on d en t and 
d ism issed  th e suit. A t  th e con clu sion  o f  the ju d g m en t th e learned D istr ict 
Ju d g e  n o te d : “  I  sh ou ld  add th a t I  w as n o t  favou ra b ly  im pressed  b y  th e 
con d u ct o f  the se con d  p la in tiff in  th e  cou rse  o f  th is tran saction  as show n  
b y  th e letters w ritten  b y  h is  P ro cto r  o r  h is  ev id en ce  in th e  w itn ess  b o x  
T h e  learned Ju dges o f  th e S u p rem e C ou rt affirm ed th e decree  m a d e  b y  the 
D istr ict  C ourt and d ism issed  th e  ap pea l, b u t  w ith ou t g iv ing  any ju d g m en t 
their L ord sh ip s h ave to  dea l w ith  th is ap pea l w ith ou t th e b en e fit  o f  th e  
reason ing  th at Jed th e learn ed  J u d g es  to  th eir  con clu sion .

I t  is  n o t d isputed  th at th e  on ly  qu estion  w h ich  th eir  L ord sh ip s h ave  to  
d ecid e  in  th is appeal iB w h eth er th e  ap pellants m a d e  a ten d er o f  
B s . 6 ,8 25 .0 .0  on  F ebru ary  6 , 1940, t o  th e  resp on d en t as a lleged  b y  th em . 
I n  the earlier corresp on d en ce  carried  o n  b y  th e  P ro cto r  o f  ap p e lla n t N o . 2  
w ith  th e respondent, ap pellan t N o. 2  w as 'm a in ly  con cern ed  w ith  gettin g  
a co n v ey a n ce  o f  “  th e esta te  ”  fro m  th e  resp on d en t on  th e  basis o f  a se t­
off, a lleging th at h e  had a c la im  against h im  for  dam ages for B s . 2 5 ,0 4 0 .0 .0  
in  resp ect o f  tim b er  said  t o  h ave been  u n law fu lly  c u t  and  carried  
aw ay  by  h im . T h ough  the c la im  fo r  th e  se t-o ff has n ow  been  abandoned , 
the corresp on d en ce  relating  t o  i t  th row s so m e  lig h t o n  th e co n d u ct  o f  th e  
appellants, and on  th e  qu estion  w h eth er a t  th e  m ateria l tim e ap p ellan t 
N o  2  really  had  m on ey  w ith  h im  t o  p a y  t o  th e  resp on d en t. O n 
N ovem b er 7, 1939, th e  P ro cto r  o f  ap pellan t N o. 2  w rote  to  th e resp on d en t 
th at ap p e lla n t N o . 2  h a d  rece iv ed  “  in form ation  w h ich  h e consid ers 
reliab le ”  to  th e  e ffe ct  th a t th e  resp on d en t h a d  taken  o v er  16 ,000 cu b ic  fe e t  
o f  saw n  tim ber and  2 0 ,000  fe n ce  p os ts  and  th a t th e  m a tter  sh ou ld  b e  
ad ju sted . I n  rep ly , th e  P ro cto r  o f  th e  resp on d en t ca lled  fo r  th e assign ­
m e n t deeds m a d e  in  fa v ou r  o f  ap p ellan t N o. 2  b y  ap pellan t N o. 1 w h ich  
h e  h ad  already ca lled  for, and told  h im  n o t to  w rite  an y  m ore  letters u n t il
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th e deeds w ere sen t fo r  referen ce. In stead  o f  sending th e  deeds w hich  
w ere never sen t a t an y  tim e, in  .the le tter  dated N ovem ber 14, 19IS9, 
addressed t o  the respondent, a  c la im  w as m ade fo r  R s . 25 ,040 in respect o f  
tim ber already referred to , an d  it  w as a lleged  th at a sum  o f  R s . 18,715. 0 . 0  
w as due to  appellant N o . 2  a fter settin g  o ff the sum  o f  R s . 6 ,325. 0. 0  
due under agreem ent N o. 811. T h is letter  w as fo llow ed  b y  another in 
w hich  e. dem and for  a con v eya n ce  in  the term s o f  th e deed w as m ade, 
and w hen  u o rep ly  w as sent t o  th is, a  draft deed w as sent to  the respondent 
by  the P roctor  o f  appellant N o. 2 ;  and w hen  n o  rep ly  was sent t o  this 
also, the P roctor  w rote suggesting an am icable settlem ent w ithout 
going to  Court, an d  also an extension  o f  tim e fo r  the period o f  conveyance 
t o  A u gust 9, 1940, in case th e suggestion  o f a settlem ent appealed to  the 
respondent-. F rom  n ow  onw ards, a  change seem s to  have com e  o v er  the 
attitude o f  th e  appellants. T h eir con d u ct, ev iden ced  by  the corre­
sp ondence, appears to  their L ordsh ips to  be  in consistent w ith  an intention  
on  their part t o  pay  any m on ey  in cash to  the respondent in  connection  
w ith  th e  transaction . T h is  p art o f  th e  correspondence, read as a  w hole, 
m akes their L ordsh ips d ou bt w hether appellant N o. 2 w as n ot urging 
a  false cla im  w ith  a v iew  to  g et the con veyan ce  w ith ou t actually  paying 
th e om ou n t o f  R s . 6 ,3 25 .0 .0  w ould  b e  set-off against the dam ages 
C ounsel for the appellants, relies strongly on  th e  letter dated D ecem ber 
19, 1939, w h ich  the P roctor  o f  appellant N o. 2 w rote to  the respondent, 
enclosing  th e draft deed  already referred to . T he draft assum es that 
th e am oun t o f  R s . 6 ,3 25 .0 .0 . w ould  be set-off against th e dam ages 
cla im ed . A s already stated , n o reply  w as sen t to  th is letter. I n  this 
conn ection , it  m u st be  rem em bered  th at the respondent w as the ow ner 
o f  the p roperty  an d  th ou gh  pending the- transfer appellant N o. 1 had 
“  tim ber righ ts ”  th e resp on d en t’ s rights to  c u t  tim ber as he m ay  require 
has n ot b een  n egatived  in thq deed . F urther, beyon d  stating vaguely 
th at reliab le  in form ation  h ad  been  received  that tim ber had been  cu t by  
th e  respondent, n o  sp ecific  p roo fs  had b een  brou gh t forw ard b y  the 
appellants, in  resp ect o f  th eir  cla im  as to  dam ages. I n  th e  circum stances, 
th e  responden t m ay  w ell have thou gh t th at a  reply  w as n ot ca lled  for, 
as th e  c la im  appeared to  b e  entirely  unfounded. T he letter suggesting 
am icable  settlem en t and exten sion  o f tim e fo r  the con veyan ce  w as 
w ritten  on  F ebru ary  3, 1940, three days before  the date o f  the alleged 
tender, n am ely , F ebru ary  6 , 1940. B y  le tter  dated F ebruary  5, 1940, 
th e  P roctor  o f  the respon den t rep lied  to  the above letter as fo llow s : 
“  . . . . W e  w rite to  in form  y ou  that our c lien t, M r. T heoba ld ,
is ou t o f  C o lom bo  and w ill n ot be  b a ck  until Sunday the 11th instant 
I n  the m ea n tim e w e sh ou ld  like to  p lace  it  on  record  that w hen  you  called 
a t th is  o ffice  on  F rid ay  last w e  m a d e  it  qu ite p la in  t o  y o u  th at all th at 
ou r c lien t w as prepared  to  consider w as to  g ive you  sorqe further tim e 
to  m ake th e p a y m en t due to  h im  in  case M r. T irim anne w ished to  take 
advantage o f  th e te rm s o f  deed  N o. 811 ”  (th e su it agreem ent). T h is 
letter, addressed  to  th e  P ro cto r  o f  ap pellant N o. 2, w as adm itted ly  
rece ived  at 2  p .m-. on  F ebru ary  6, 1940. I t  w ill be observed  th at up  to  
F ebru ary  5 , 1940,- th ere had  b een  n o  su ggestion  th at the appellants w ere 
prepared  to  p a y  the am ou n t o f  R s . 6 .325 . 0 ..0  and obta in  a con veyan ce . 
T h e  alleged  ten der ■ o f  th e am ou n t w as m a d e  in  letter  da ted  F ebruary  6,
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1940, W ritten b y  th e  P ro cto r  o f  ap pellan t N o. 2 . I n  th is it  is  sta ted  
th at th e  sum  o f  R s . 6 ,3 2 5 .0 .0  w ill he pa id  in  C ey lon  cu rren cy  a t th e  office 
o f  ap pellant N o . 2  betw een  1.30 and  4  p .m . on  the sam e date. N o  draft 
deed  .had been  en closed  w ith  th e  letter . A ccord in g  to  th e ev id en ce  o f  
appellant N o. 2 th is  le tte r  w as p osted  ab ou t 12 noon  by  registered  p ost. 
I t  w as addressed  to  th e  resp on d en t b u t there is n o  ev id en ce  as to  w hen 
it  w as rece ived  by  h im . I t  is c lea r  th a t on  th e rece ip t o f  the letter  
dated F ebru ary  5, 1940, at 2  p .m . the P roctor  o f  ap pellant N o. 2 w ou ld  
have know n  th a t th e resp on d en t w as n ot in  C o lom b o  and w ould  n ot be  
ba ck  in  C o lom bo  until th e 11th. I t  w as im possib le  for h im , therefore , 
to  rece ive  th e  m on ey  from  th e  office  o f  ap p ellan t N o . 2 a t the sp ecified  
tim e on  F ebru ary  6 , 1940, as requ ired  b y  th e letter- o f  th at date . T h eir 
L ord sh ip s th ink  that if th e ap pellan ts h ad  genu in ely  w anted  to  p a y  the 
respondent the am ount, th e  P ro cto r  o f  ap p ellan t N o. 2  w ou ld  have got 
e ither in to  tou ch  w ith  M r. M a ck  w h om  h e kn ew  w as acting  on  beh alf o f  
the respon den t and w hose o ffice  w as n ext d oor  to  his ow n , or in form ed  
appellant N o. 2 th at th e responden t had  gon e  o u t o f  C o lm bo , so  th at 
h e  m igh t change the tim e  fixed  fo r  the p a y m en t o f  th e  m on ey . N either 
o f  these courses w as fo llow ed . A p p e lla n t N o. 2 says he stayed  in h is 
office until about 5 p .m . w ith  .the am ou n t in  cash . In  th e c ircu m stan ces 
it is d ifficu lt t o  be liev e  th a t th e  ap p ellan t had th e am ou n t w ith  h im  for 
paying  the respondent. I f  he h ad  th e m on ey  ready  w ith  h im  his con d u ct 
w ou ld  certa in ly  h ave been  different. I t  is true th at he w as n o t cross- 
exam ined  as to  w hether he h a d  th e am ou n t w ith  h im , b u t it  appears to  
their L ord sh ip s  th a t-th e  qu estion  has to  b e  con sidered  in th e ligh t o f  th e 
entire con d u ct o f  th e  appellants in th e  case . A s w as p o in ted  o u t by  the 
D istrict Ju d g e , ap pellan t N o. 2  d id  n ot state  from  w here h e g o t the 
m on ey , nor p rod u ce  any  ev id en ce  to  sh ow  he drew  i.t from  the bank  or 
re ce iv ed  it from  any o th er  source, o r  th a t  h e  w as in a  p osition  to  p a y  
su ch  a  sum  on  th at date . T h e  su it w as in stitu ted  on  F ebru ary  7, 1940, 
w ith in  the tim e a llow ed  b y  th e agreem en t fo r  th e  p erform an ce  o f  the 
con tra ct. I f  ap pellant N o. 2  h ad  th e  m on ey  ready w ith  h im  -to m ake 
the p a ym en t to  th e  respon den t, n oth in g  w as easier fo r  h im  than to  bring 
it in to  C ourt w ith  th e  p la in t and c la im  a re con v ey a n ce  o f  “  th e  esta te  ” . 
B u t  that w as n ot done. N o exp lan ation  has b een  g iven  b y  th e  appellants 
for th is om ission  on  th eir  part, w h ich  th eir  L ord sh ip s  con sid er  to  b e  
very serious. A s  h as already been  m en tioned , the m on ey  w as brought 
in to  C ourt on ly  on  Janu ary  23, 1941.

In  their L o rd sh ip s ’ v iew , th e  ap pellan ts had  n o  in tention  o f  paying  
the am oun t o f  R s . 6 ,325 . 0. 0  to  th e resp on d en t at an y tim e on  F ebru ary  6 , 
and  th ey  d id  n ot have th e a m ou n t w ith  th em  on  th a t date . T h e con d u ct 
o f  ap pellant N o. 2 w ith  re feren ce  to  th is transaction , considered  as a  ' 
w hole , supports th is v ie w ; it  is a lso  a m a tter  fo r  n otice  in  th is con n ection  
th at th e  learned D is tr ic t  J u d g e  w as n o t favou rab ly  im pressed  b y  h is 
ev id en ce  in th e  w itness box .

A fte r  carefu lly  considering  the ev id en ce , th eir  L ord sh ip s h a v e  co m e  to  
th e  conclu sion  th at th e  appellants are n o t en titled  t o  su cceed  in  th is 
ap peal. T h ey  w ou ld  h u m b ly  advise  H is  M a jes ty  th at th e  appeal fa ils  
and  shou ld  be  d ism issed w ith  costs . *

A ppeal dismissed.


