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D . S . A T T Y G A L L E  A N D  C O M PA N Y , L T D ., P etitioner, 
e n d  T H E  CO M M ISSIO NER O F M O TO R  T R A F F IC  et nl,

R espondents

S .  C . S 6 7 — I n  the m a tter  o f  an  a p p e a l to  the S u p r e m e  C ou rt fro m  

th e  d e c is io n  o f  th e  Transport- A p p e a ls  T r ib u n a l in  te rm s  o f  section  

2 1 2  o f  the M o to r  Traffic A c t  H o . 1 4  o f  1 9 5 1

L o rry  P u b lic  ca rr ie r 's  p e rm it— One ground fo r  g ra n tin g  it— M otor Traffic A c t X o . I t  
o f  1051 , s s . 89  U )  (b), 90 (-3) (6).

A ny person, vrho held a licence of the requisite character immediately beforo 
the specified date , is duly qualified under section 89 (I) (6) o f the Motor Traffic 
A ct to  apply  for a  perm it authorising " long d istance carriage ” of goods by 
-lorry. F ailu re  to  satisfy the Commissioner th a t he regularly (if a t  all) made use 
o f th a t licence during tho relevant period docs n o t divest him  of his statutory 
qualifications to  receive a permit.
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: ~  ~  —
x X P P E A L  from  a decision  o f  th e  Transport Appeals Tribunal in term s 
o f  section  212 o f  th e  M otor Traffic A ct.

I I .  1 \  P e re ra , Q .C ., •with Iza d cen  M oham et! and C arl J a ijn d m jh e , for 
th e  petitioner.

I I .  L .  d c  S ilv a ,  Crown Counsel, for th e  1st respondent.

N o  appearance for th e  2nd respondent.

C u r. a d r . ra i l .

M arch 2, m o d . G r. attakn’, J .—

T h e petitioner, w hich  is a Com pany w ith  lim ited liab ility , w as a t  
all m aterial tim es em pow ered to carry on the business o f  carrying goods 
for hire. S hortly  after th e  M otor Traffic A ct N o. 14 o f 1951 cam e into  
operation , th e  C om pany applied to  the Commissioner for a public carrier's 
p erm it under section  S9 (1) (b), authorising the use of two lorries in the  
U v a  P rov ince and  along the route “ Badulla to Colombo v ia  Rat-napura 
an d  A vissaw olla  ” . T he second respondent objected to th e  issue o f  a 
perm it on th e  fo llow ing grounds :

(1) th a t the C om pany was n o t qualified to make an application  under
section  S9 (1) (b) because it  was not, im mediate]}’ prior to  
D ecem ber 31st- 1949, “ tho holder o f a licence authorising the 
use o f  lorries for su bstan tia lly  the sam e purposes and in su b ­
sta n tia lly  the sam e area o f  operation : ”

(2) th a t  th e  C om pany had, in th e  a lternative, not operated in  the said
area during th e  relevant period and was therefore not “ the  
holder o f  a licence ” w ithin  the m eaning o f  section S9 (1) ( b ) ;

(3) th a t  there were already su itable transport facilities to m eet the
requirem ents o f  the area.

T ho General M anager o f  R ailw ays also objected to  the Com pany’s ap p li­
ca tion  on th e  first ground enum erated above, but later w ithdrew  his 
ob jection  on  being satisfied  that the Com pany did in fact hold licences 
“ for th e  sam e area and payload  ” .

A fter inquiry, th e  Com m issioner m ade an order on 24th April 1952 
allow ing  th e  C om pany’s application. H e  hold as a fact th a t th e  C om ­
p a n y  d id  hold licen ces prior to  D ecem ber 31st- 1949 for tw o lorries for 
th o  sam e purposes an d  payload  and w ithin  the sam e area, and therefore 
p ossessed  th e  necessary qualifications to  apply for a public carrier’s 
p erm it. H e  w as a lso  satisfied  th a t, having obtained sim ilar licences for 
1950 and  1951, th e  C om pany :had during theso latter years carried  
on  a considerable transport- business w ithin fhs area. H e rejected the  
2n d  resp ond en t’s  ev idence th a t the Com pany was a new  com er ” 
an d  th a t th e  area w as already adequately  served by other carriers of 
goods.

T h e 2n d  resp ond en t appealed  to  th e  Transport A ppeals Tribunal 
against- th e  order, h i s  m ain c o m p l a i n t  being t h a t  the C o m m i s s i o n e r ’s 

in qu iry  w as irregular in  that h e had  been refused perm ission to  scrutinise
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certa in  docum ents relied on by  th e  C om pany in  support o f  its  ap p lica tio n . 
H e  a lso  contended, a s  a  m atter  o f  law , th a t  tho C om pany w as in  a n y  
e v e n t not- qualified to  ap p ly  for a  p erm it u nder section  SO (1) (b )  w ith o u t  
p ro o f th a t , besides h o ld ing  licences for i t s  lorries for tho*period term in atin g  
on D ecem ber 31st 1940, it  had in  fa c t  ‘'o p era ted  the area regu larly  

d u r in g  that particu lar period. ”

On January 11th 1053, the T ribunal, w ith ou t g iv in g  its  ru ling a s to  
th e  q ualifications n ecessary  to  m ake an  ap p lica tion  under sec tio n  SO (1) 
(b ), held  that- the C om m issioner w as w rong in  refusing to  a llo w  th e  2nd  
respondent to in spect certa in  d o cu m en ts. T h e T ribunal a cco rd in g ly  
d irec ted  the C om m issioner (i) to  hold  a  fresh inquiry and  to  a d m it a n y  
fu r th er  ev idence w hich  th e  parties m ig h t p lace before him , and  (ii) th ere ­
a fte r  to  m ake his recom m endations a s to  w hether tho T ribunal, in  th e  
ex erc ise  o f  its ap pella te  jurisd iction , o u g h t to  m ake order a llow in g  or 
refusing th e  C om pany’s application .

T h e fresh inquiry before th e  C om m issioner com m enced on S ep tem b er  
19 th  1953 and was n o t concluded u ntil O ctober 2nd 1954. In  due courso  
th e  com m unicated  to  th e  Tribunal h is findings o f  fact upon tho ev id en ce  
led  before him , and  m ade a lternative recom m endations as to  h ow  in  h is  
op in ion  th e  C om pany’s application  sh o u ld  be disposed of. H i? find ings  
o f fact, which bind th e  T ribunal an d  th is  Court, w ere to  tho fo llow in g  
e f f e c t :

(1) (hut the C om pany did hold , for th e  period term in ating  31sb
D ecem ber 194!) and a lso  for th e  years 1950 and 1951, licen ces  
o f the descrip tion  specified  in section  S9 (1) ( b ) ;

(2 ) that th e  C onqiany had not u sed  its  lorries in th e  area in  1949, bu t
th a t it  had d one so in  1950 an d  in 1951 and had  th ereb y  “ p r o ­
vided a m uch-needed  serv ice to  th e  public ” in tho carriage o f  
goods gen era lly  and o f  veg eta b les  in  particular. H o re jected  
th e  2nd resp ond en t’s con ten tio n  th a t tho area w as a lready  
“ adequately  and  w ell served  ” in  either o f  th ose  resp ects.

H a v in g  recorded these findings c>f fact-, upon  which he w as sp ec ia lly  
co m p eten t to reach a decision , th e  C om m issioner m ade a ltern a tiv e  re ­
com m en dation s to th e  Tribunal. H e  recom m ended th a t if, a s  a  m a tte r  
o j  la te , an applicant w as d isen titled  to  a permit- under section  S9 (1) (6) 
u nless he had in fact provided d in in g  th e  year  1949 a servico  for “ s u b ­
sta n tia lly  the sam e purposes an d  in  su b sta n tia lly  th e  sam e area, ” th e  
C om p any’s  application  under th a t  section  should  be refused  ; in  th a t  
e v e n t he proposed th a t  th e  ap p ellan t should  be granted  a p erm it under  
section  S9 (1) (a) for th e  carriage o f  v egetab les  betw een  tho  W elim ada  
area and  C olom bo. On th e  o th er hand  h e recom m ended th a t  if , a s  a  
m a tte r  o f  la w , th e  m ere possession  o f  a  licence prior to  D ecem ber 3 1st  
1949 con stitu ted  a  sufficient q ualification  to  ap p ly  for a p erm it under  
sec tio n  S9 (1) (6), th e  C om pany’s ap p lica tion  ou ght to  bo gran ted  in 
v iew  o f  his other findings o f  fa c t w hich  I  have already sum m arised .

T h e  argum ent in appeal ag a in st th e  C om m issioner’s orig inal order 
d ated  24th  April 1952 w as resu m ed  on M arch 2Gth 1955. On th is  
occasion  the T ribunal m ado an  order refusing th e  C om pany a perm it
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u nd er section  S9 (I) (6) b u t a d o p tin g  th e  Commissioner’s a ltern a tive  
recom m en dation  for th e  gran t o f  a  p erm it under section 80 (1) (a) re s­
tr ic te d  to  th e  carriage o f  veg e ta b les  from  tho  W clim ada area to  Colom bo. 
T h e  C om pany claim s th a t tho  T ribunal w as n o t justified in  interfering  
w ith  tho Comm issioner's d iscretion  to  gran t a perm it under section  SO 
(1) (b) authorising th e  carriage c f  good s generally  w ithin th e  area and  
a lo n g  th e  route specified in th e  C om m issioner’s order dated April 24th  
19-52.

T h o  Tribunal ad m itted ly  h ad  iro jurisd iction  to  set aside tho C om ­
m ission er’s  order in favour o f  tho  C om pany excep t on a question  o f  law , 
a n d  in  m y  opinion, tho on ly  ju stifica tion  for substituting an order for a 
restr ic ted  perm it under section  80 (1) (a )  in  tho present case w ould  
h a v e  boon :

e ith er  (1) th at the C om pany w as d isen titled  in law to a perm it undor 
section  80 (1) (6)

or (2) th a t tho Com m issioner, in  exercising his discretion in favour o f  
th e  Com pany, had eith er  d isregarded  the factors w hich he ou gh t  
to  have takon in to  con sid eration  before roaching h is decision , 
or been influenced b y  irrelevan t an d  oxtrancous considerations.

.W ith  regard to  the question  o f  law , I  tak e tho view  that an y  person -who 
in  fa c t  held  a licence o f  tho req u isite  character im m ediately before the  
sp ec ified  d ate  w as d u ly  qualified under section  SO (1) (b ) to ap p ly  for a 
p orm it authorising “ long d istance carriage ” o f  goods by lorry. F ailure  
to  sa t is fy  the Comm issioner th a t  h e  h ad  regularly (if at .all) m ade use o f  
t h a t  liconce during the re levant period  did not d ivest him o f h is sta tu tory  
qualifica tions to receive a perm it : on th e  other hand, it  certain ly co n ­
s t itu te d  “ previous conduct in  th e  cap acity  o f  a  carrier o f  goods ”—  
w ith in  tho m eaning o f  section  90 (3) (b) o f  the A ct— which ought to  bo 
ta k e n  in to  account by the C om m issioner in  exercising h is d iscretion  
w h eth er  to  allow  or refuse the jrerm it applied  for.

I n  tho present case, the term s o f  th e  Comm issioner’s  original order 
a n d  o’f  h is  subsequent “ recom m en dation s ” makes it  clear that th is  
fa c to r  w as given  due w eigh t b y  h im  ; he w as satisfied, how ever, th a t  it  
w a s counter-balanced by other im p ortan t considerations such as (1) 
th o  in terests o f  tho public gen era lly , (2) the circum stanco th a t the  
area  w as inadequately served an d  (3) that the Company had regularly  
a n d  efficien tly  “ provided a m uch-needed  se r v ic e ” in 1950 and 1951. 
A ccord ing ly  the Tribunal w as n o t justified  in deciding, “ as a  m atter o f  
la w  ” , th a t  the C om m issioner’s order dated  24th A piil 1952 ought to  be 
q u ash ed  or varied on appeal. T h e order o f  tho Tribunal m ust therefore 
bo se t  aside and tho C om m issioner’s orig inal order granting the C om pany  
a p u b lic  carrier’s perm it under sec tio n  SO f l )  (b ) in respect o f  lorries 
N o s . CY 170 and CN SS29 sh ou ld  bo restored. L et the R egistrar now rem it 
t h e  case to tho Tribunal for ap propriate action  under soction  211 (G). 
T h o  2nd respondent m ust p a y  th e  C om pany’s costs o f this appeal w hich  
I  w o u ld  fix a t  Its . 525.

S a n s o x i , J .— I  agree.

O rder scl a s id e , •


