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T h e  a p p l ic a b i l i t y  o f  th e  d o c t r in e  e s t a b l i s h e d  i h  Babey Nona et al. v.
Silva1 s h o u ld  b e  l im it e d  t o  t h e  f o l l o w i n g  c a s e : — W h e r e  a  fidei com-
mistum p r o p e r ty  i s  p a r t i t io n e d  a n d  a  d e f in e d  lo t  i s  a l l o t t e d  u n d e r  th e  

d e c r e e  e i t h e r  t o  a  fiduciarius o r  a  p e r s o n  d e r iv in g  t i t l e  f r o m  a  fiduciarius 
b y  w a y  o f  g i f t ,  s a l e .  & c .,  t h e  fidei commissarii c o u ld  in  a  s u b s e q u e n t  

a c t io n  s e t  u p  t h e ir  c la im s  a g a in s t  (a )  s u c h  fiduciarius o r  s u c h  p e r s o n  to

w h o m  t h e  lo t  w aB  d e c r e e d  o r  (b )  a n y  o n e  d e r iv in g  t i t l e  f r o m  e i t h e r  o f

t h e m  a f t e r  t h e  d e c r e e  p r o v id e d  t h a t  n e i t h e r  h e  n o r  h i s  p r e d e c e s s o r s  

in  t i t l e ,  i f  a n y ,  i s  a  p u r c h a s e r  fo r  v a lu e  w i t h o u t  n o t ic e  o f  t h e  fidei 
commissum.

A  d e e d  w a s  e x e c u te d  b y  N  r e s e r v in g  a  l i f e  in t e r e s t  i n  h e r  f a v o u r  a n d  

g i f t i n g  a  p r o p e r ty  t o  t w o  d o n e e s ,  H  a n d  0  ( h u s b a n d  a n d  w i f e ) ,  "  i n  e q u a l  

u n d iv id e d  s h a r e s ' '  s u b j e c t  to  t h e  c o n d it io n  t h a t  t h e y  s h o u ld  n o t  s e l l ,

m o r t g a g e  o r  o t h e r w is e  a l i e n a t e  t h e  p r o p e r ty  a n d  t h a t  t h e  p r o p e r ty  

s h o u ld  "  a f t e r  t h e ir  d e a t h  d e v o lv e  o n  t h e i r  l a w f u l  i s s u e s  O  d ie d

l e a v in g  a  d a u g h t e r .  H i s  w id o w | H ,  m a r r ie d  a g a in  a n d  l e f t  t h r e e  c h ild r e n  

b y  h e r  s e c o n d  m a r r ia g e :  —

Hdld, t h a t ,  th o u g h  t h e  p a r t ie s  t o  t h e  d e e d  w e r e  M u s l im s ,  i t  w a s  a  

v a l id  g i f t  a n d  t h a t  i t  c r e a t e d  s e p a r a t e  fidei commissa, o n e  in  f a v o u r  o f  

t h e  la w f u l  i s s u e  o f  H  a n d  t h e  o t h e r  in  f a v o n r  o f  t h e  la w f u l  i s s u e  o f  0 .  

T h e  f ir s t  fidei commissum w a s  to  t a k e  effect on t h e  d e a t h  o f  H  a n d  th e  

o t h e r ,  o n  t h e  d e a t h  o f  0 .

AP P E A L  from  a ju d g m en t o f  th e D is tr ic t  Ju d ge  o f  K alutara . T h e 
questions in vo lved  w ere (1) w h eth er th e  d eed  referred  to  in  the 

h ead -n ote  crea ted  o n e  fidei com m issum  in favou r o f  th e ' issue o f  H  by  O  or 
tw o  separate fidei com m issa  in  fa v ou r  o f  th e  issue o f  H  and th e  issu e  o f  0 .  
(2 ) w hether a  partition  decree  a llotting  a defin ed  p ortion  to  a  fiduciarius 
destroys a  fidei com m issum  w hen  th e fiduciarius su bsequ en tly  sells the 
defin ed  p ortion  to  a pu rch aser w h o  b u ys it  w ith ou t n o tice  o f  th e  fidei 
com m issum .

H . V. Perera, K .C . (w ith  h im  Kingsley H erat  and Dodwell Qunewardene), 
fo r  t h e ’ d efen d an ts , ap p ellan ts.— T h e  p la in tiffs as fidei commissarii under 
d eed  P 2 , b rou gh t th is  a ction  fo r  d eclaration  o f  t itle  to  lo ts  A  a n d .B  o f  a 
land  w h ich  orig ina lly  be lon g ed  to  U d u m a n  L e b b e  M arikar. 'M a rik a r  
g ifted  th e northern  h a lf o f  th e land  to  N atch ia . B y  d eed  P 2  o f  1887 
N atah ia  reserved  a  life  in terest in  h er  fa v ou r  and  g ifted  th e  northern  
h a lf to  h er  ad op ted  daughter, H a d jie  U m m a, and" O m er o n  th e  occa sion
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o f  their m arriage, su b ject to  th e cond ition  th at th ey  shall n ot sell, m ort
gage or otherw ise alienate the property  and th at the property shall 
“  after their death  devolve  another law fu l issues O m er died  in 11)02
leaving a daughter H am id u  U m m a. H a d ji U m m a then m arried Aniala 
M nrikar and died  in 1933, leaving by  this second  m arriage three children, 
th e first and th e second  plaintiffs and a daughter w ho d ied  w ithout "issue. 
H am idu  U m m a m arried R ahim nn and died in 1913, leaving a son A bdeen , 
th e third plaintiff. H a d jie  U m m a, A m ala  M arikar and R ahim an  m ort
gaged 7 9 /128  shares o f th e  northern h alf in  1913. T hese shares w ere 
sold  in satisfaction  o f a  m ortgage decree and purchased by  Peiris w ho 
conveyed  the interests to  F onseka. In  1918 F onseka filed a partition 
action  in respect o f  th e entirp land . In  that action the D istrict Judge 
h eld  th at F on sek a 's  title based on  P 2  fa iled  as T 2 was void  in consequence 
o f  the reservation  o f  the life -in terest in w hat purported to  b e  a  M uslim  
deed o f  g ift. T h is v iew  w as based  on  the then existing decisions w hich 
w ere later overruled by  th e P rivy  C ou ncil in W  eerasekere v. Peiris T he 
Judge, how ever, ad judicated  on the prescriptive rights o f  the parties and 
in the in terlocutory  decree F onseka and Abdeen w ere declared entitled  
to  undivided 7 9 /2 5 6  and 4 9 /2 5 6  shares respectively  o f  the entire land. In  
the final decree entered in 1925 lot A  was allotted to  F onseka and lo t B  
to  P eer M oham edu  w ho had bou g h t A b d een ’s share at a F is ca l’ s sale. 
T hese lots w ere purchased by  D avid  Peiris w ho then conveyed  them  to 
th e  first defen dan t in the present action.

T h e m ain  question  is w hether the rights o f  the fidei commissarii under 
P 2  w ere w iped  ou t by  th e  partition decree. T he rights o f  a fidei com- 
missarius are rights annexed to  the title  o f a fiduciary and if  the fidu ciary ’s 
title is e ffe ct iv e ly  extingu ished  w hat is annexed bo that title  is also 
destroyed. A s to  w hether a fideicom m issary  can intervene in a partition 
action  to  protect his in terest see Aysha Umma v. Pathumma 2. In  the 
partition decree the a llotm ents w ere m ade not on the basis o f  the deed 
creating the fidei-commissum  bu t on  prescriptive title. Fidei-commissum  
is a burden on  title. I f  the title  is not recognized th e  fidei-commissum  
cannot be recogn ized . T h is applies w hether the a llotm ent is m ade to  a 

g r a n g e r  or to  the fiduciary.' In  ' the alternative, defendant being a 
purchaser for  value w ith ou t n otice  holds the property free from  the 
fidei com m issum — Kusumawathi v . Weerasinghe 3; A nees v. Bank of 
Cheiiinad  *.

N . Nadarajah, K .C . (w ith  h im  C. Renganathan), for  the plaintiffs, 
respon den ts.— S ection  9  o f  th e Partition  O rdinance con tem pla tes 
ex ist in g . persons on ly . W h a t is con clu d ed  by  a partition  decree is the 
title  an existing  person  c la im s to  h ave. T h e  partition  decree can  w ipe 
ou t the right o f  the fiduciary  on ly  and n ot the right accru ing to  a fidei 
commissarius several years hence— V oet X — 2— 14, 38. Further,
prescription  does  n ot run against a fidei commissary before  the accrual 
o f  h is rights— Abdul Cader v. Habibu IJmma 5.

A fid e icom m issa iy  can n ot bring  an  action  'u n d er section  2 if his rights 
h a v e  n ot accrued, since h e has n o present interest in  the com m on

> (1932) 34 N . L . B . 281.
* 16 C eylon  T im es L . B . 143.

6 (1926) 28 N . L . B . 92.

3 (1932) 33 N . L . B . 265. 
* (1941) 42 N . L . B . 436.
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property— Jayawardene on Partition, p 44. Our Courts have consistently 
held that a title given under a partition decree is a new title and not a 
mere confirmation o f the old title— Bernard v. Fernando *, Mudalihamy v. 
Dingiri M enika  2, Suwaneris v . M oham ed *. There are also decisions which 
hold #that fidei-com m issa  and equitable interests are not wiped out by a 
partition decree— B a bey  Nona v . Silva *, A beyesundere v . A beyesundere  
W eeraeekere v . Garlina *, Galgamuwa v . W eeraeekere  T, Marikar v . '  
Marikar *.

A  fidei-com m issum  is  a rea l righ t a tta ch ed  to  the p rop erty . F o r  the 
d istin ction  betw een  fidei-com m issa* and trusts see L e e :  Introduction to 
Roman D utch  Law , 3rd ed . p . 372. • T h e  doctr in e  o f  ‘ -‘ n o t ic e ”  does n ot arise 
in fidei-commissa  becau se  o f  fidei-com m issum  “  runs w ith  th e land ”  and is 
a tta ch ed  to  th e  land . T h at doctr in e , w h ich  is alien  to  th e  R om a n  D u tch  
L a w , w as brou gh t in to  consideration  by  M acd on a ld  C .J . in Kusumawathi 
v. W eerasinghe (supra). S ee  a lso A nees v. Bank o f Ghettinad (supra). 
A.s to  th e righ t o f  a ben eficiary  to  fo llow  trust prop erty  see  Pilcher v. 
Rawlins 9. In  the present appeal, h ow ever, it is su bm itted  that there w as 
no p roo f o f  absen ce o f  n otice .

H . V. Perera, K .C ., in  rep ly .— In  the cases c ited  th e instru m en t creating 
th e fidei commissnim  w as regarded as the sou rce  o f  title  o f  the fiduciary. 
In  the present case the prop erty  alleged  to  b e  su b je ct  t o  th e fidei com - 
missum  w as a llotted  to  a  stranger on  a  title  adverse to  th e  t it le  o f  the 
fiduciary. F urther, th e p osition  o f  the d efen d an t as a purchaser for  va lue 
w ithout n o tice  w as n ot qu estion  in th e p lead in gs o r  a t any  stage o f  th e  
proceedings.

Cur adv. vult.
S ep tem ber 13, 1945. W ueyewardene J .—

This is an action  for declaration  o f  title . O ne U d u m an  L e b b e  M arikar 
w as ad m itted ly  the original ow ner o f  the' en tire  land  com p rised  o f  K atu w e- 
kurunduw atta and O sellaw atte . H e  g ifted  th e  northern  h a lf o f  it  to  
N a tch ia  and th e sou thern  h a lf to  P ack eer. B y  P 2  o f  1887 N atch ia
g ifted  th e northern  h a lf to  h er ad op ted  daughter, H a d ji U m m a , and 
O m er on  the occasion  o f  their  m arriage. O m er d ied  in 1902 leaving a 
daughter H a m id u  U m m a . H is  w id ow , H a d ji- U m m a, m arried  A m ala
M arikar, and d ied  in 1933 leaving  th ree ch ildren  by  h er  secon d  m arriage, 
n am ely , the first and th e secon d  p la intiffs and a daughter w ho died
w ith ou t issue. H a m id u  U m m a m arried  R a h im an  and d ied  ab ou t 1913 
leaving on e son , A bd een , th e  th ird  p la intiff. H a d ji U m m a , A m ala
M arikar and R ah im an  m ortgaged  7 9 /1 2 8  shares o f  th e northern  h a lf in 
1913. T hese 7 9 /1 2 8  shares w ere so ld  in sa tis faction  o f  a  h yp oth ecary  
decree  en tered  on  th at bon d  and pu rch ased  by  on e P eiris w h o  con v eyed  
th ose  in terests to  F o n se k a .' A n  aetion  w as filed  in  1918 b y  F on sek a  
for the partition  o f  th e entire land . A b d een , the third p la in tiff in  th e  
presen t case, and  one P e e r  M oh am ad u  w ere tw o  o f  th e defen dan ts in  th e  
partition  action . T h e defen d an ts in  th at case  sou ght to  g et th e action

1 (1913) 16  N. L. R . 438. 5 (1909) 12 N. L. R . 373.
9 (1926) 28  N. L. R . 412. • (1912) 16 N. L. R . 1.
s (1928) 3 0  N. L. R „  11 at p .  18. » (1919) 21 N. L. R . 108.
* (1906) 9  N. L. R . 251. 8 (1 9 2 0 ) 22  N. L. R . 137.

• (1 872 ) L. R . 7 Ch. A p p . 259 at p . 268.
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d ism isse d  on- th e  ground th at F on sek a 's  title  based  on  P 2  fa iled , as (h a  
d e e d  P 2  w as v o id  in  consequ ence  o f  th e  reservation  o f  (h e 1 life  interest. 
H ie  D istrict Ju dge upheld  th at v iew  fo llow in g  th e then  binding d ecisions 
o f  th is  C ourt w hioh  w ere subsequently  overruled b y  the decision  given  
b y  th e P rivy  C oun cil in  W eerasekere v. Petris.1. T he D istrict J u d g e  
proceeded , how ever, t o  ad ju dicate  on  th e prescriptive rights o f  th e  
parties and entered in terlocutory  decree declaring F on sek a  and A bdeen  
en titled  to  undivided 7 9 /2 5 6  and  4 9 /2 5 6  shares o f  the entire land. 
A b d een ’s  rights under th at decree w ere bou ght at a  F is ca l’ s sale by  
P eer M oham adu. T h e final decree  en tered  in  the partition  action  in  
1925 allotted  lo t  A  to  F on sek a  fo r  his 7 9 /2 5 6  shares and lo t  B  to  P eer 
M oham adu  fo r  the 4 9 /2 5 6  shares to  w hich  A bdeen  w as declared entitled . 
F on sek a  an d  A bdeen  so ld  th eir  lots A  and B  to  D av id  P ieris b y  D 1 an d  
D 5 . D av id  P ieris sold  the tw o  lots to  th e  first defendant in th e  present 
action  b y  D 6  o f  1936. T h e plaintiffs cla im  lots A  and B  as fidei 
commissarii under P 2 .

T h e points in  d ispu te betw een  the parties m ay  be  stated briefly as 
fo llo w s : —

(o) I s  (die deed P 2  a valid deed ?
(f>) D oes  P 2  create on e fidei com m issum  in favou r o f  th e issue o f  H ad ji 

TTm m a b y  O m er or tw o  separate fidei commissum  in favour o f t h e  
issue o f  H a d ji U m m a  and the issue o f  O m er ?

(c). W h a t is th e e ffect o f  the partition  decree on the rights o f the 
plaintiffs ?

B y  deed  P 2  th e  don or, N atehia, reserved a life  interest in her fav ou r 
and g ifted  th e northern h alf to  th e  two donees “  in equal undivided shares ”  
su b ject to  th e cond ition  th at they shall n ot sell, m ortgage or otherw ise 
alienate th e property  and th at the property  shall “  after their death 
devolve on  their law fu l issues ”  T hough  th e parties to  th at deed w ere 
M uslim s it w as a valid  g ift (v id e  Aliya Marikar Abuthahir v . Aliya Manlar. 
Mohammed S a lly 2). I .h o ld  th at it created  separate fidei commissa, o n e  
in  favour o f  the law fu l issue of. H a d ji U m m a and. the oth er in  favour o f  
th e  law fu l issue o f  O m er. T h e  first fidei commissum  w as to  take effect 
on  the death  o f  H a d ji U m m a  and thei other, on^the death  o f  Om er.

T here rem ains for  decision  th e  im portant question  as to  the effect 
o f  th e  decree  in th e partition  case on  the rights o f  the plaintiffs under P 2.

I t  w as m ore than th irty  years a fter  th e  passing o f  th e O rdinance 
N o. 10 o f  1863 th at th is C ourt h eld  that fidei commissum  property cou ld  be 
th e su b ject o f  proceed in gs under that O rdinance (v id e  Sathianaden et al. e . 
Mathes Pulle et al.2). T h at case w as fo llow ed  in Abeyesundere v. Abey- 
sunderc *. I n  the form er case on e o f  the Judges said, “  in view  o f  th e  
antiqu ity  o f  th e  alleged creation  o f  th e fidei commissum  I  w ould  suggest 
it  m a y  b e  a question  w hether its restrictions have n ot now  expired 
I n  the la tter case  this C ou rt d ou bted  w hether the w ill' in question  created  
a  fidei commissum. In  neith er o f  these cases, m oreover, the Court 
appears to  have considered  th e e ffect o f  section  9 o f  the O rdinance be fore  
reaching th e d ecision  th at th e  O rdinance perm itted  a partition  action

■ 11932) 34 N . L . R . 281. 
* {1942) 43 N . L . R . 193.

» (1987) 3 N . L . R .  200.
• (1909) 12 N . L . R . 373.
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to  ba filed  in  resp ect o f  fidei eom m issum  p rop erty . H ow ev er , th e v iew  
expressed  in  th ese  and sim ilar d ecisions w as regarded  as  settlin g  the. la w  
and aetipns ca m e  to  b e  filed  fo r  the partition  o f  fidei eom m issum  p rop erty , 
a n d  then  arose th e  qu estion , naturally , as to  th e  e ffe ct  o f  a d ecree  in a 
partition  action  w here th e p rop erty  w as su b jeot to  a  fidei eom m issum  
b u t th e 'd ecree  itse lf  m a d e  n o  re feren ce  w h a tever to  th e  in stru m en t 
creating  th e fidei eom m issum . T h e difficu lty  exp erien ced  in answ ering 
th at qu estion  tod ay  is n o t  so  m u ch  th e d ifficu lty  o f  constru in g  th e  
re levant p rovision s o f  th e  O rdinance as the d ifficu lty  o f  determ in ing  
w hether w e  shou ld  ex ten d  th e  ap p lication  o f  certa in  p rin cip les u nder
ly in g  som e previous decisions o f  th is  C ou rt b y  affirm ing fu rth er prin cip les 
w hich  are said to  be th e  log ica l corollaries o f  th e earlier princip les.

S ection  9  o f  th e O rdinance lays dow n  th at “  th e  decree fo r  partition  
g iven  as h ere in before  p rov id ed  sh all be  g ood  and con clu siv e  

against all persons w hom soever, w h a tever  right o r  title  they  have or 
c la im  to  have in  th e  sa id  prop erty  . . . .  and shall be  good  and 
su fficient ev id en ce  o f  su ch  partition  . . and o f  the titles o f  th e
parties to  such  shares o r  in terests as have b een  th ereby  aw arded  in 
severalty  ” . T h e  O rdinance takes particu lar care in  sections 12 and 13 
to  m ak e express p rovision  to  sa feguard  th e  righ ts o f  m ortgagees and 
lessees, even  though these rights are n o t m en tion ed  in the d ecree . T h e  
O rdinance does n ot m ake a sim ilar prov ision  for  preserving th e righ ts o f  
fidei commissarii. T h is appears to  in d icate  th at e ither th e  L eg isla tu re  
d id  n ot in ten d  the O rdinance to  ap p ly  to  fidei eom m issum  p roperty  and 
th ereby  altered the C om m on  L a w  w hich  p erm itted  the p a rtition  o f  
fidei eom m issum  p rop erty  or in ten d ed , at least, th at th e d ecree  for  
partition  should  w ipe ou t an y  fidei eom m issum  n ot expressly  reserved 
b y  the decree. T h e earliest case  dea ling  w ith  th is qu estion  is B abey Nona 
et al. v . Silva l . In  th at Case the p rop erty  w as ow n ed  by  three brothers 
D iyon is , M an uel and B a stian  under a d eed  o f  g ift  creating  a  fidei com - 
missum  in  favour o f  their  descen d an ts . T h ese  three brothers su cceed ed  
in g ettin g  the land partition ed  w ith ou t any  referen ce to  th e fidei com - 
missum  and the decree  gave a defined  lo t  B  to  D iyon is . M an uel purchased  
lo t  B  w h ich  w as sold  .in execu tion  against D iyon is . O n th e dea th  o f  
D iyon is , som e o f  h is ch ildren  c la im ed  lo t B  as fidei commissarii and it w as 
held  that M an uel cou ld  n ot d e fea t th eir  title  b y  p lead in g  the partition  
decree . I t  w ill b e  n oted  th at th ou gh  M an u el m igh t h ave been  a purchaser 
for  va lu e  h e w as w ell aw are o f  th e  ex isten ce  o f  the deed  crea tin g  th e  
fidei eom m issum . I n  th e  n ext case , W eerasekere v. Carlina et al. s , C hristian  
the fiduciarius under a  la st w ill obta in ed  u nder th e  decree  in  a  partition  
case  a defined  lo t  absolu tely . H e  g ifted  a  share o f  th a t lo t  to  T ead oris , 
a  son  o f  h is. O n th e death  o f  C hristian  i t  w as h e ld  th a t T ead oris co u ld  
n ot d efea t th e right o f  the fidei commissari. T h ou gh  th e rep ort d oes n ot 
sh ow  th at T eadoris had  n otice  o f  th e  fidei eom m issum , th e  fa c t  rem ains 
th a t h e  w as n o t a  pu rch aser fo r  va lu e . T h e  op in ion  expressed  in  
Fernando v . Shewakram  * w as in the nature o f  a n . obiter dictum  as th e 
partition  decree w h ich  th e C ourt had to  con sid er  w as a decree  en tered

1 (1906) 9 K .  L . R . 251. * (1912) 16 N . L . R . 1 .
a (1917) 20 N .  L . B . 27 .
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“  u p on  m ere consent o i  th e  parties “  and w ou ld  n ot, therefore, b e  a 
decree as con tem pla ted  by  section  9  o f  th e  O rdinance. In  Kusumawathi 
e l al. v . Weerasinghe *, G im ara don ated  b y  a  du ly  registered deed  an 
undivided share o f  a* property  to  A n dris su b ject to  th e conditions—
(1) th at th e g ift w as to  take e ffect a fter h er  death  (2) that A ndiris w as 
n ot t o  alienate the property, (3) th at o n  A n diris ' death  the property 
should  “  descend  ’ ’ to  th e  children  o f  A ndiris. G im ara filed a partition 
action  la ter  m aking A ndiris a  party  and obtained  a  d iv ided  lo t under 
the decree w ith ou t any  referen ce to  th e  fidei commiasum. On the death 
o f  G im ara and A ndiris the ch ildren  o f  Andris cla im ed  the lo t  as fidei 
commiaaarii against a  pu rchaser for  va lu e from  G im ara. In  dism issing 
that claim , M acdonell C .J .,  sa id : —

“  B abey Nona v . Silva (supra) decides defin itely  enough that th e  
dominus under a partition  decree title  being  h im self a  fiduciariua, 
m u st h old  th e land acquired b y  th at title for th e  fidei commiasarii, 
bu t it does not d ecide  that the dominus under such  a title n ot being  a 
fiduciariua m u st h old  it  fo r  th em , still less that the purchaser from  him  

• m u st d o  so - . A s I  understand the decision  o f Babey Nona v.
Silva (supra) it d oes n ot d ecide  that a  fidei commiasum  attaches to  a 
lo t  6old by  a fidticiorius. A ll it decides is that a purchaser from  such 
a  fiduciariua w ith  kn ow ledge o f  a fidei commiasum  cannot hold  the 
land  purchased as against a fidei commiaaariua. I t  affirms the 
princip le th at a m an  can n ot h old  w hat in conscien ce he know s he has 
n o right t o . ”

In  th e recen t case o f Aneea v. Bank of Chettinad  2 the fidei commissum  
property h ad  been  th e su b ject o f  a partition  action  and a  fiduciariua 
had obta ined  a defined  lo t under the decree w hich  did n ot m en tion  the 
existence o f  th e fidei com m issum . I t  w as held that a bona fide purchaser 
w ith ou t n otice  from  the fiduciarius. h eld  the lo t free from  the fidei 
commiasum.

T he effect o f  the decisions w hich  I  have exam ined  is to  con fin e w ithin 
v ery  narrow lim its the d octrin e w hich  is generally  assum ed to  have been  
established by  B abey Nona v. Silva- (supra), nam ely, that the decree under 
secton  9  does n ot extinguish  the r igh ts ’ o f  the fidei commiaaarii bu t 
m erely  sets apart a sp ecific  lo t  to w hich  the rights o f  the fidei commiasarii 
atta ch  in  p lace  -of the share w hich  w as originally  burdened  w ith  the 
fidei com m issum . I  th ink  th at, in v iew  o f  the clear w ords o f  section  9, 
th e  applicab ility  o f  th e ab ove  d octrin e should  be lim ited  to  the follow ing 
c a s e :— W h ere  a fidei com m issum  p roperty  is  partitioned and a defined 
lo t  is allotted  under the decree either to  a fiduciarius or a person  deriving 
title  from  a  fiduciarius b y  w ay  o f  g ift, sale, & c., the fidei commiasarii 
co u ld  in  ^ subsequen t action  set up their c la im s against (a) such  fidu
ciariua o r  such  person  to  w h om  th e lo t  w as decreed  or (b) any one derivm g 
title  from  either o f  th em  after the decree  if  neither h e nor his predecessors 
in  title , if any, is a  pu rchaser fo r  va lu e  w ith ou t n otice  o f  the fidei com 
missum. I  m a y  observe th at su ch  a lim itation  w ould  be  consistent

» (1932) 33 N . L . ft. 265. * (1941) 42 N . L . R . 436.
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w ith  th e guarded  observation  m a d e  b y  th e  P r iv y  C ou n cil in  TiUekeratne v . 
A beysekere e% al. 1 th a t th e  partition  “  w ou ld  n ot n ecessarily  d estroy  
a fidei com m iasum .”

T h e  presen t case  is  clearly  a case  w h ich  is  n o t g overn ed  b y  th e  a b ov e  
doctr in e , as w ill b e  seen  fro m  th e fa c ts  se t ou t earlier in  th is ju d g m en t. 
I t  is su fficient t o  p o in t o u t  th at th e  position  o f  th e  d efen d an t as a purchaser 
for  value w ith ou t n otice  o f  th e  fidei commisaum  w as n ot qu estion ed  in  th e 
p lead ings o r  a t a n y  su bsequ en t stage o f  the proceedings.

F o r  th e  reasons g iven  b y  m e  I  w ou ld  a llow  th e  ap pea l w ith  costs  and 
d irect d ecree  to  be  en tered  d ism issing  th e p la in tiffs ’ action  w ith  costs .

Hose J.—I  agree.
Appeal allowed.


