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RANESINGHE v. MACK.

I n  t h e  M a tter  o f  a n  A p p l ic a t io n  fo r  a  W r it  o f  M a n d a m u s  
o n  t h e  C o m m is s io n e r  o f  t h e  M u n ic ip a l  C o u n c il , G a lle ,

’ No. 439.
W rit o f m an d a m u s— P reparation  o f V o ters’ list— M istake  of enum erator—  

F ailure o f app lican t to  c la im  inclusion  o f his nam e— M unicipal Council 
(C o n stitu tio n ) O rdinance , Cap. 194, s. 23.

W here, in  th e  p re p a ra tio n  of V o ters’ lis ts  u n d e r th e  M unicipal C ouncil 
(C onstitu tion ) O rd inance  th e  nam e of th e  ap p lican t h ad  b een  om itted  
b y  a  m is tak e  on th e  p a r t  of th e  e n u m era to rs  an d  w h e re  th e  app lican t 
h ad  fa iled  to. m ak e  a  c la im  to  h av e  h is  n am e  in cluded  in  th e  lis t b e fo re  
th e  lis t w as d u ly  certified.

.H eld , th a t  no  m an d am u s shou ld  issue ag a in st th e  M unicipal Com ­
m issioner as h e  h ad  n o t fa iled  to  p e rfo rm  any  d u ty  im posed on  him b y  
th e  O rdinance.
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fJ 'H IS  was an application for a W rit of M andamus.

J. e A /1. O beysekere  (w ith  him  U. A . Jayasundere) for applicant.

E. F. N. G ratiaen  for respondent.
C ur adv. vu lt.

October 19, 1943. d e  K retser  J.—
Mr. Obeyesekere intim ated that he w ould not contest the statem ents 

in the affidavit of the respondent, and w hen, later, he sought to reconcile 
that affidavit w ith  the applicant’s I told him  they w ere irreconcilable 
and invited him  to call evidence. H e did not accept th e suggestion and 
argued differently. The facts appearing from  the tw o affidavits are as 
fo llo w s :—

Certain “ enum erators ” w ere entrusted w ith  the task of preparing  
the prelim inary lists. They used w hat the respondent calls “ field 
books ” and the applicant “ rough books The enum erator concerned  
put down the applicant’s nam e in his rough list w ith  the double quali­
fication m ark w hich indicated that he w as entitled  to be both a voter  
and a candidate. The applicant states that he saw  to this being done. 
W hen, however, the enum erator m ade h is fair copy and sent it in  he  
om itted the m ark from  the applicant’s nam e as w ell as from  others, as 
w as discovered later. The lists  w ere then duly exhib ited  for inspection  
after due notification. The applicant fa iled  to m ake a claim  to h ave  
his name included in the list as qualified to be a candidate and the list  
w as duly certified. Then on the 26th of A ugust he saw  the respondent and 
asked to be allow ed to inspect the lis t  as he intended being a candidate 
for election. The om ission w as then  discovered and the respondent, 
being satisfied that the applicant w as entitled  to it, put down the double 
qualification mark against his nam e in h is presence. Later the sam e day  
the respondent decided that h e had no power to alter the list (and it is 
adm itted h e had none) and erased the m ark h e had inserted and the sam e 
day w rote to the applicant the le tter A. The respondent’s affidavit and 
the letter m ake it quite plain that the mark did not ex ist on the list, and 
the enumerator, w hen  called  upon to explain, adm itted the om ission. 
The applicant’s affidavit to the effect that he did inspect the lis t at the  
proper tim e and that the m ark then existed  and that he later learned  
that it had been erased by som e one and that w hen he saw  the respondent 
th e latter refused to “ reinsert ” the m ark as he had no power to do so 
are quite incorrect and unw orthy  of one w ho aspires to be -a  M unicipal 
Councillor. The petitioner took no steps till the 20th of Septem ber, w hen  
h e signed the petition  w hich  w as received in the Registry on the 28th of 
September, and as a result ru le N isi issued only on the 29th of Septem ber.

Section 26 of the Ordinance prescribes the 7th of October as the latest 
day on w hich the lists should be certified, and enacts that the list w hen  so 
certified shall be “ final and co n clu siv e”. A t the present date therefore 
th e lists are final and conclusive.

Mr. ObeyesekeYe adm itted that the applicant’s failure to avail h im self  
of the rem edy provided b y  section 23 of the Ordinance w as a serious 
objection. He pleaded that the applicant was entitled  to believe that 
the enumerator w ould  do h is duty in a proper manner. That, however, 
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is no answer to his own om ission to b e vigilant. He had no right to  
assum e that the enumerator m ay not have changed his mind for good 
reason or that the respondent m ay not have acted under the provisions 
of section 21 (e) before publishing the list.

Mr. Obeysekere sought to find som e m eans of escape in the ruling made 
in  The K in g  v . The R evising B arrister for th e  Borough of H a n ley1 bqt the  
facts of that case are quite different. In that case the R evising Barrister 
heard certain objections and ordered that certain names should be 
expunged, but being unable to w rite ow ing to an injury to his hand he  
had em ployed a clerk and the latter had failed to strike out the names. 
A s a result the R evising Barrister handed in to the Town Clerk an 
incorrect list, not having verified the accuracy of it as he should have  
done. As Channel! J. said, he performed the judicial part of his work  
but om itted by inadvertence to perform the m echanical part. In these 
circum stances the Court issued a W rit of M andamus as there was no 
other rem edy provided.

In the present case a rem edy w as provided. U nlike the applicant in  
that case, the applicant in  th is case has neglected to do w hat the law  
allowed and expected him  to do. The respondent, unlike the R evising  
Barrister in  that case, has not om itted to perform any duty imposed on 
him  by the Ordinance, and the facts closely resem ble those in Re The 
T ow n  C lerk  of Eastbourne e x  parte K e a y 2 w here the overseers made a 
m istake in preparing the list and the m istake w as discovered only after 
the list had been published after revision. It w as there held that no 
m andam us should issue as the Town' Clerk had done his duty. The 
Judges in  the H anley case approved of that ruling.

The applicant therefore fails, and his affidavit is not only belated but 
tainted w ith  falsehood. The rule nisi is discharged. The applicant w ill 
pay the respondent’s costs.

I note that the enumerator’s explanation does not contain a word of 
regret. On the contrary he draws attention to section 23 and says that 
that section exists' in  order that omissions such as these m ay be recti­
fied. The om issions are so m any as to suggest not m erely utter incom­
petence but corruption. Omissions lik e these seriously affect civic 
rights, and w hile the ultim ate responsibility is on the voter that does 
not justify  the. em ploym ent of incom petent persons in preparing the  
lists.

Rule nisi discharged.
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