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1938 Present: P o y s e r S.PJF. and Maartensz J. 

A B E Y W A R D E N E et al. v. T Y R E L L et al. 

205—D. C. Colombo, 404. 

Entail and Settlement Ordinance—Property gifted subject to fidei commissum 
—Application by donors to Court to exchange property for another—No 
direction by Court that the property given in exchange should be subject 
to same fidei commissum—Effect of Court's order—Ordinance No. 11 of 
1876. s. 8. 
By a deed of gift No. 2110, dated October 4, 1883, S. F. and his wife 

M. P., gifted to their minor daughters C. and J. a property called " The 
Priory", subject to a life-interest in favour of S. F. and, in case his 
wife survived him, a life-interest of half in favour of the wi fe ; and also 
subject to a fidei commissum in favour of the lawful issue of C. and J. 

On June 17, 1896, the donors applied to the District Court in case . 
No. 116 under the Entail and Settlement Ordinance, No. 11 of 1876, for 
authority empowering C. and J.'s guardian ad litem to convey the 
property to themselves free of all conditions and restrictions and, in 
consideration thereof, empowering the donors to convey another property, 
viz., " Sirinivasa ", to C. and J. subject to the condition that they shall-
not sell or mortgage, or otherwise alienate the same except with their 
consent and subject to a life-interest in their favour. 

There was no provision in the prayer of the application for a fidei 
commissum in favour of the issue of the donees nor was there such a 
provision in the order made by the District Judge. 

The Court allowed the application and the conveyances were executed. 
Held, that upon the execution of the conveyance in favour of C. and J. • 

the property " Sirinivasa " became subject to the same fidei commissum 
as that created by the deed of gift No. 2110, by virtue of section 8 of the 
Entail and Settlement Ordinance. 

T H I S w a s an act ion for declarat ion of t i t le to premises k n o w n as 
" " S i r i n i v a s a " , s i tuated in Edinburgh Crescent , Colombo. T h e 

facts affe g i v e n in the headnote . T h e m a i n quest ions argued in t h e case 
w e r e (1) w h e t h e r the Court h a d p o w e r to alter or vary the condi t ions 
contained in the deed of gift and w h e t h e r t h e order in D . C. Colombo, 116, 
w a s m a d e w i t h o u t jurisdict ion, (2) w h e t h e r there w a s a va l id acceptance 
of the deed of gift No. 2110. 

The learned District J u d g e he ld that the Distr ict Court had n o jur i s 
dict ion to m a k e the order in D . C. Colombo, 116, and d i smissed t h e 
plaintiff's act ion on the ground that the order w a s a nu l l i t y and that t h e 
grantees under the subsequent d e e d No . 1398 did not ho ld the property 
conveyed to them subject to - t h e fidei commissum created b y deed 
No . 2110. 

H. V. Perera, K.C. ( w i t h h i m N. E. Weerasooria and D. W. Fernando), 
for plaintiffs, appel lant .—Sect ion 4 and t h e . subsequent sect ions of 
Ordinance No . 11 of 1876 are re levant . A s imi lar s i tuat ion arose i n 
Mirando v. Coudert1. T h e pet i t ion to Court in D . Spec ia l Case No . .116 
se t s out that the property should go to the u n b o r n issue. Condi t ion of 
e x c h a n g e should be d is t inguished f rom t h e condi t ion at taching t o t h e 
property after the exchange . T h e at taching of t h e fidei commissum i s 

'(1916)19N.L.R.90. 
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automat ic once the exchange takes place. Sect ion 9 is complementary 
to section 8, and the effect of these sect ions is that " Priory " w o u l d be 
absolute ly unencumbered. Immediate ly the exchange takes place, 
there is the automatic operation of sect ion 8. 

The District Judge has not appreciated the legal implications of the 
order in D. C. Special Case No . 116. One m u s t interpret even a judicial 
proceeding according to law. What w a s asked for w a s an exchange of 
" Priory " for a property w h i c h w a s of e v e n greater value. If the peti
t ioners w a n t e d " Sirinivasa " to be free from conditions, they wou ld h a v e 
.stated so. Absence of jurisdiction is different from an erroneous exerc ise , 
of jurisdiction. Mirando v. Coudert (supra) is exact ly in point and goes 
v e r y far indeed. S e e the judgment of S h a w J. at page 95. The order of 
the District Judge in the e x c h a n g e proceedings cannot possibly b e said to 
be a nul l i ty . 

[POYSER J.—The effect of the judgment is to destroy the fidei com
missum ?] 

Sect ion 8 has been misunderstood by the District Judge. It definitely 
says, "sha l l b e c o m e " . It can become so, on ly on the exchange taking 
place. 

R. L. Pereira, K.C. ( w i t h h im E. F. N. Gratiaen and F. C. de Saram), 
5or defendants .and subst i tuted defendants , respondents.—It is necessary 
t o h a v e a clear idea of w h a t the application in D. C. Special Case No.' 116 
w a s and h o w it w a s granted. It m a y h a v e been assumed that the fidei 
commissum w a s inval id for w a n t of proper acceptance. It m a y have also 
been assumed that section 8 w o u l d not apply as it refers to property 
" e x c h a n g e d " , i.e., already exchanged. The petit ion w a s to exchange 
(at a future date) the " P r i o r y " for " Sir in ivasa". What the Court 

a l l o w e d w a s not the application that w a s actual ly made. The application 
w a s for a " change " in the condit ions under w h i c h the property w a s held. 
T h e r e is no ment ion of " exchange " w h i c h is the word used in so m a n y 
sect ions of the Ordinance. Further, e v e n the respondents to the appli
cation consented to the proposed change. The idea of the donors w a s to 
g ive the t w o daughters t w o separate properties, w h e r e a s previously , 
according to the deed, the property w a s to be he ld " i n c o m m o n " . The 
C o u r t itself w a n t e d " S i r i n i v a s a " to be transferred in advance inde
pendent ly . The Ordinance does not in any w a y authorize a change to be 
effected in the terms of the fidei commissum. The Court did not order an 
e x c h a n g e at all. The Court's order w a s nul l and void because the Court 
h a d n o jurisdict ion to m a k e it. 

W h a t actual ly happened w a s " P r i o r y " w a s reconveyed to Cecilia 
immedia te ly and another property to Jane. 

The District Judge w a s w r o n g in holding that there w a s a val id accept
ance of the f ideicommissary deed of gift. The brother-in-law is nei ther 
a natural nor a legal guardian of the minors. S e e Silva v. Silva'; Avichchi 
Chetty et al. v. Fonseka et al.';. Fernando v. Weerakoon '•; Fernando et al. v. 
Cannangara et al. *; Wickremesinghe v. Wijetunge'"; Nonai et al v. Appu
hamy'; Fernando et al. v. Alwis et al.7 I n Abdul Cader v. Uduma Lebbe', 

*(1908)11N.L.R.161. *(1913) 16 N.L.R.413. 
'(1905)3 A. C.R. 4. 8 (1919) 21 N. L. R. 165. 
' (1903) 6 N. L. R. 212. ' I19S.1\ 37 N. L. R. 201 al 220. 
t(1897)3N.L.R.6. 33N.L.R.44. 
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however , there is a passage at page 45 that acceptance b y a brother - in - law 
is val id. Though this is an isolated judgment , it has been f o l l o w e d b y t h e 
District Judge . T h e later j u d g m e n t in Fernanda et al. v. Alwis et al. 
(supra) at p a g e 221 is a more considered o n e and is a correct s t a t e m e n t 
of the law. 

W a s there a ratification because the donees w e r e part ies to the appl i 
cation of 1896 in proceedings No. 116? W e h a v e to be g u i d e d b y t h e 
application itself. Cecil ia real ly , far from ratifying, c o n d e m n e d t h e fidei 
commissum and w a n t e d an absolute interest . S e e Fernando et al. v. Alwis 
et al. (supra) at p. 224, w h e r e it w a s he ld that a deed of renunc ia t ion is 
not a proof of acceptance. T h e appl icat ion can in no w a y b e construed 
as an acceptance. 

The order in proceedings No. 116 w a s not an order sanct ion ing an 
exchange . There is no order that " S i r i n i v a s a " must b e transferred. 
It m e r e l y says that on petit ioner's transferring " S ir in ivasa" , respondents 
are authorized to transfer " Pr iory ". 

H. V. Perera, K.C, in rep ly .—The order m a d e i n proceed ings No . 116 
w a s ent ire ly in accordance w i t h the t erms of the appl icat ion. Court h a d 
to protect the interests of f ideicommissaries . It had to sat is fy i tself 
about the wor th of the property to b e e x c h a n g e d . U n d e r these c i rcum
stances , Court's funct ion w a s to authorize the transfer of fidei commissum 
property provided only that the property g i v e n in e x c h a n g e w a s of 
sufficient worth. 

On the quest ion of acceptance , the l a w favours the acceptance of g i f ts 
to minors . W h e r e a gift is accepted by a m e m b e r of t h e f a m i l y on t h e 
request of the donors, there is a va l id acceptance . This reques t c a n b e 
presurped from t h e fact that the appl icat ion of 1896 w a s based o n t h e 
foot ing that there had b e e n a perfected gift. E v e n if such a request w a s 
absent , there is ample e v i d e n c e that the acceptance of the gift b y t h e 
brother- in- law w a s ratif ied'by t h e donees . Abdul Cader v. Uduma Lebbe 
(supra) i s in appel lant's favour. Fernando et al. v. Alwis et al. (supra) 

is not irreconci lable, because t h e donor in this case w a s the l ega l guard ian 
and therefore could h a v e got anybody to accept t h e gift. 

Cur. adv. vult. 
February 23, 1938. MAARTENSZ J.— 

T h e plaintiffs in this case appeal from a j u d g m e n t of the Distr ict J u d g e 
of Colombo dismiss ing their act ion for dec larat ion of t i t le to a parcel of 
land described in t h e schedule to the p la int as lot No . 2 of the premises 
cal led and k n o w n as " S ir in ivasa " bear ing asses sment No. 8, s i tuated in 
Edinburgh Crescent , Colombo. 

The appeal raises certain quest ions under t h e Entai l and S e t t l e m e n t 
Ordinance, No . 11 of 1876, w h i c h arise in this w a y : v 

S i m a n Fernando and his w i f e Maria Perera by deed No. 2110 dated 
October 4, 1883, gi f ted to their daughters , Ceci l ia and J a n e Fernando , t w o 
cont iguous a l lo tments of land (referred to in the d e e d as lots 4 and 5 ) 
forming one property s i tuated in Maradana Ward No . 8 of the Munic ipal 
Counci l , Colombo (hereafter referred to as t h e " P r i o r y " ) , subject to 
(a) a l i fe- interest in the ent ire property in favour of S i m a n Fernando and 
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in the event of Maria Perera surv iv ing her husband, subject to a l i fe-
interest in her favour in half the property ; (b) a fidei commissum in 
favour of the lawful i ssues of the donees, and if one of the donees died 
w i t h o u t issue, in favour of the issue of the surv iv ing donee subject to the 
same conditions and restrictions. 

The donees w e r e minors and the acceptance of the gift on their behalf 
is in the fo l lowing terms : 

" A n d these presents further wi tnes s that Mututantrige John Jacob 
Coorey also of Hore tuduwa aforesaid doth hereby on behalf of the said 
Mututantr ige Cecilia Fernando and Mututantr ige Jane Fernando, w h o 
are 'minors jo int ly w i t h Mututantr ige Alfred Thomas Fernando and 
Mututantr ige James Fernando, brothers of the said minor donees accept 
the gift and grant of the said premises subject to the respect ive condi
t ions aforesaid". 
On J u n e 17, 1896, the donors filed in the District Court of Colombo a 

peti t ion and affidavit ent i t led "Tn the mat ter of an application under the 
Entai l and Se t t l ement Ordinance, 1876 ". 

The donees w e r e m a d e respondents to this petit ion, and as Jane 
Fernando w a s sti l l a minor, J a m e s Fernando her brother w a s a lso made a 
respondent for the purpose of h a v i n g h i m appointed guardian ad litem of 
t h e minor respondent. 

T h e pet i t ioners set out the t erms of the deed of gift No. 2110 in their 
pet i t ion and averred that t h e y desired to m a k e better provision for their 
unmarried daughters b y g iv ing to t h e m t h e several a l lo tments of land 
(described in s chedu le B to the pet i t ion) and all that house and bui ldings 
bearing No. 8 cal led and k n o w n as " Sir inivasa ", s i tuated at Edinburgh 
Crescent , F l o w e r road, and Greenpath, C innamon Gardens, " in l i eu of 
and instead of the said premises cal led the " Priory ". 

The terms on w h i c h t h e gift w a s to b e m a d e are set out in the body and 
in t h e prayer of the pet i t ion. 

The prayer reads as fo l lows : — 

" W h e r e f o r e the pet i t ioners pray under the provis ions of the Ordi
n a n c e No . 11 of 1876, that this Court m a y be p leased— 

(1) to authorize and e m p o w e r the first respondent and the third 
respondent as guardian ad litem of the second respondent to 
c o n v e y and assign unto the first pet i t ioner the said premises 
cal led and k n o w n as the " P r i o r y " free from all condit ions 
and restrict ions and to authorize and e m p o w e r the said first 
respondent and the third respondent as guardian as aforesaid 
t o e x e c u t e the necessary deed of conveyance in favour of the • 
first pet i t ioner absolute ly and free from all condit ions and 
restrict ions. 

(2) In considerat ion thereof to authorize and e m p o w e r the pet i t ioners 
to transfer and ass ign unto t h e first and second respondents 
the said a l lo tments of land and the said bui ld ings cal led 
" S i r i n i v a s a " ( fu l ly descr ibed in the said schedule B) subject 
to t h e condit ions that t h e y shal l not sell , mortgage , or other-
Wise a l i enate the s a m e except w i t h the consent of the pet i -
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tioners or the survivor of t h e m and subject to a l i fe - interest 
in favour of the first pet i t ioner and a condi t ion that after 
first petit ioner's dea th second pet i t ioner shou ld be ent i t l ed 
to en joy half of the rents thereof" . 

There is no provis ion in paragraph 2 of the prayer for a fidei commissum 
i n favour of the i ssue of t h e donees , nor is there such a prov is ion in t h e 
order m a d e by the Distr ict J u d g e w h i c h is as f o l l o w s : — 

" I t is h e r e b y adjudged and ordered that J a m e s F e r n a n d o of H o r e -
t u d u w a be and h e is h e r e b y appointed guardian of J a n e F e r n a n d o 
( the second respondent) in this mat ter to represent her in t h e s e p r o 
ceedings . 

It is h e r e b y further ordejScf and ^decreed that u p o n t h e pe t i t ioners 
transferring and ass igning unto -die first and second respondents Ceci l ia 
Fernando and J a n e F e r n a n d o ^ h e a l lo tments of land ( fu l ly described in 
schedule B to the said pet i t ion of t h e pet i t ioner) s i tuated at Edinburgh 
Crescent , F l o w e r road, and Greenpath , Colombo, and the bu i ld ings 
thereon ca l led and k n o w n as " S i r i n i v a s a " bear ing a s s e s s m e n t N o . 8 
subject to t h e condit ions fo l lowing , that i s to say, viz. , that t h e y t h e 
first and second respondents shal l no t sel l , mortgage , or o t h e r w i s e 
a l i enate the sa id premises e x c e p t w i t h t h e consent of t h e pe t i t ioners 
or the survivor of t h e m and that t h e firs.t pet i t ioner shal l dur ing h i s 
l i f e t ime b e ent i t l ed to take, use , enjoy , and appropriate to h i s o w n use 
t h e rents, issues, and profits of the said premises and that after h i s d e a t h 
and in the e v e n t of the second pet i t ioner surv iv ing h i m s h e shal l dur ing 
her l i fe t ime b e ent i t l ed to take, use , enjoy , and appropriate to her o w n 
use one just half of the said rents , i ssues , and profits, the o ther half thereof 
be ing taken, used, enjoyed , and appropriated b y the first and s e c o n d 
r e s ; .r . ients , that t h e said Ceci l ia Fernando and J a m e s F e r n a n d o as 
guardian of the sa id J a n e Fernando do and t h e y are h e r e b y authorized 
and e m p o w e r e d to c o n v e y and ass ign u n t o t h e sa id M u t u t a n t r i g e S i m a n 
F e r n a n d o the first pet i t ioner the aforesaid lands and premise s ca l l ed 
and k n o w n as the " Pr iory " ( fu l ly descr ibed in s c h e d u l e A in t h e said 
pet i t ion) abso lute ly and free f rom all condi t ions and restr ict ions 
conta ined in d e e d N o . 2110, da ted October 4, 1883, and that t h e sa id 
Cecil ia Fernando and J a m e s Fernando as guardian as aforesaid do and 
t h e y are h e r e b y e m p o w e r e d and authorized to e x e c u t e and de l iver t h e 
necessary deed of c o n v e y a n c e of t h e said premises in favour of t h e sa id 
Mututantr ige S i m a n Fernando abso lute ly and c lear of all condi t ions 
and restrict ions ". 

In pursuance of this order S i m a n Fernando and J i i s w i f e Maria P e r e r a 
b y deed No . 1398 ( P 4) dated J u n e 23, 1896, c o n v e y e d " S i r i n i v a s a " to 
Ceci l ia and J a n e Fernando subject to the condi t ion that t h e y shal l not sel l , 
mortgage , or o t h e r w i s e a l ienate the premises e x c e p t w i t h the consent of 
S i m a n Fernando and Maria Perera or the surv ivor of t h e m and subject to 
a l i fe- interest in favour of S i m a n . Fernando in the w h o l e property and in 
hal f in favour of Maria P e r e r a if she s u r v i v e d her husband . 

T h e deed rec i tes t h e t erms on w h i c h the " Pr iory " w a s gif ted to t h e 
d o n e e s b y d e e d N o . 2110"; the t erms of t h e order m a d e b y the Dis tr ic t 
J u d g e in Specia l Case No. 116 of the Distr ict Court of Co lombo ; and t h e 
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consideration for the grant is s tated thus : " N o w know y e and these 
presents wi tness that the said Mu.tutantrige S iman Fernando and Colomba 
Patabendige Maria Perera in consideration of the premises and in pursu
ance of the said order of Court do and each of them doth hereby grant, 
convey, assign, set over and assure unto the said Mutuiantr ige Cecilia 
Fernando and Mututantr ige Jane Fernando, their heirs, executors , 
administrators, and assigns by w a y of gift " 

On the same date by deed No. 1399 (P 3) Cecilia and James Fernando 
as guardian ad litem of Jane Fernando conveyed the " Priory " to S iman 
Fernando and Maria Perera absolute ly " freed and clear from all and 
every the restrictions and condit ions contained in the said deed of gift 
No . 2110 of October 4, 1883". ' 

The deed contained the same recitals as deed No. 1398 w i t h the addition 
of the recital that deed No. 1398 had been executed. 

T h e consideration for the conveyance is the deed of conveyance 
No. 1398. 

T h e deed of gift No. 1398 contained no fidei commissum for the benefit 
of the issue of- the grantees , and on the foot ing that the grantees acquired 
absolute t i t l e - to " S i r i n i v a s a " subject t o the l i fe - interest reserved t o the 
grantors and the prohibit ion against a l ienat ion w i thout the consent of the 
grantors, Cecil ia Fernando by deed No. 1401, also executed on J u n e 23, 
1896, sold her undiv ided moie ty of " Sir inivasa " to S i m a n Fernando for 
a sum of Rs. 45,000.' 

B y a n indenture No . 2180 ( P 6) dated June 13, 1900, S iman Fernando 
and Jane Fernando effected a partit ion of the property by w h i c h the 
eastern portion of the property marked A, B and C in the p lan dated 
J u n e 20, 1900 ( the date m u s t be incorrect) m a d e by J u a n de Si lva, w a s 
c o n v e y e d to J a n e b y S i m a n Fernando and the w e s t e r n portion marked D 
and E in the same plan w a s c o n v e y e d by Jane Fernando to S iman F e r 
nando. B y deed No . 3129 (P 7) dated N o v e m b e r 30, 1905, Jane conveyed 
h e r share of '' S ir in ivasa " to S i m a n Fernando w i t h t h e consent of Maria 
Perera . 

B y deed dated D e c e m b e r 6, 1907 ( P 8) S i m a n Fernando sold t h e 
property to his son J a m e s Fernando. 

J a m e s Fernando died on March 17, 1911. His last w i l l and codicil 
w e r e proved in case No . 3,927 of the District Court of Colombo and t h e 
executors transferred by deed No. 1382, dated J u l y 12, 1924, in ter alia, 
t h e property i n ques t ion t o the Colonial Secretary of Cey lon and G o v e r n 
m e n t A g e n t of the Western Prov ince as trustees of the Sri Chandrasekere 
Fund . Jane Fernando died on M a y 6, 1933. The plaintiffs, w h o are her 
chi ldren, c laim that by the operat ion of section 8 of the Entail and 
Se t t l ement Ordinance, 1876, the premises described in deed No . 1398, 
b e c a m e s u b j e c y t o the fidei commissum created b y deed No . 2110 and that 
the defendants , s ince the dea th of Jane Fernando, are in wrongful posses 
s ion of the land described in the schedule to the plaint. The plaintiffs 
accordingly prayed for declarat ion of t i t le t o the said premises and for 
possess ion and damages . 

T h e pleas set up in defence are formulated in the 14 issues upon w h i c h 
t h e parties w e n t to trial. The m a i n content ions arising from these i ssues 
a r e : (a) that the Court had no p o w e r to alter or vary the condit ions 
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•contained in the deed of gift No. 2110 and that the order of J u n e 18, 1896, 
w a s m a d e w i t h o u t jurisdict ion and w a s therefore a nu l l i ty ; - (fa) that there 
w a s not a val id acceptance of the d e e d of gift N o . 2110 and t h e fidei 
commissum w h i c h it purported to create could not attach to the property 
c o n v e y e d by deed No . 1398. 

The learned Distr ict J u d g e he ld that the District Court h a d no jur i s 
dict ion to m a k e the order m a d e in case No. 116 (Spec ia l ) as the order 
purported to alter, change or modi fy the t erms u p o n w h i c h a property 
subject to a fidei commissum is to b e h e l d and d i smissed the plaintiffs' 
act ion on the ground that the order w a s a nu l l i ty and t h e grantees under 
the deed No . 1398, did not hold the property c o n v e y e d to t h e m b y t h e 
d e e d subject to the fidei commissum created by deed N o . 2110. 

T h e appel lants contended that the appl icat ion m a d e in Spec ia l Case 
No. 116 to e x c h a n g e " T h e Pr iory" , w h i c h w a s subject to a fidei com
missum, for the property referred to as " S ir in ivasa ", w a s a n appl icat ion 
w h i c h the Distr ict Court had jurisdict ion under the provis ions of sec t ion 4 
of the Entai l and S e t t l e m e n t Ordinance, 1876, to enterta in and g i v e 
effect to if so advised. This jurisdict ion, it w a s argued, w a s not ous ted 
b y reason of the fact that the Court m a d e a m i s t a k e in the t erms upon 
w h i c h the e x c h a n g e w a s a l l o w e d and it w a s further argued that the order 
authoriz ing the c o n v e y a n c e of " T h e P r i o r y " to S i m a n F e r n a n d o and 
Maria Perera free from all condi t ions and restr ict ions w a s an order w h i c h 
the Court had p o w e r to m a k e , and the deed No . 1399 ( P 3) e x e c u t e d in 
pursuance of that order by t h e persons authorized to e x e c u t e it conferred 
on the grantees a t i t le free from the fidei commissum created by deed 
N o . 2110. 

In support of these proposit ions w e w e r e referred to the case o f Mirando 
v. Coudert'. The land in d ispute in that case w a s gif ted to Isabel Mirando 
subject to certain condit ions . T h e donee and her husband after t h e 
d e a t h of the donor appl ied to the Distr ict Court for an order, under t h e 
provis ions of the Entai l and S e t t l e m e n t Ordinance , dec lar ing the prohibi
t ion against a l ienat ion conta ined in t h e deed of gift to be n u l l and vo id , 
and authoriz ing the sale of t h e premises and the appropriat ion by t h e 
appl icants of the proceeds of sa le to their u se and benefit . A decree w a s 
entered in t erms of the appl icat ion and t h e property w a s so ld b y t h e 
appl icants to the Archbi shop of Colombo, t h e predecessor in t i t le of t h e 
defendant . 

T h e plaintiff, o n e of the five chi ldren of Isabel Mirando, brought this , 
act ion after her death c la iming a dec larat ion of t i t l e to one-fifth on t h e 
foot ing that t h e deed of gift created a fidei commissum in favour of the 
descendants of Isabel Mirando and that the sale b y h e r h u s b a n d 
under the author i ty of t h e Distr ict Court w a s inval id as against her 
ch i ldren . 

The S u p r e m e Court he ld that the deed of gift created a fidei commissum, 
w i t h regard to t h e quest ion " w h a t is t h e effect of the sale by Isabel 
Mirando and her h u s b a n d author ized by the Distr ict Court in 1888 ? " 
S h a w J. said, " That there w e r e irregulari t ies in .obta in ing the order, and 

1 (1916) 19X.L.R. 90. 
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that the decree w a s erroneous and in part unauthorized by the Ordinance 
under wh ich it w a s made, I feel no doubt. A guardian ad litem should 
h a v e been appointed to represent the infant children, w h o s e interests 
w e r e c learly adverse to their parents, the applicants and the declaration 
that the prohibition against al ienation contained in the deed of gift w a s 
void and inoperat ive w a s wrong, and w a s not authorized by the Ordinance, 
wh ich is for the purpose of enabl ing the Court to authorize sales and other 
al ienations w h e n an entail exists . T h e order for sale, however , is 
authorized by the Ordinance, and, that order hav ing been made, it is, in 
m y opinion, in the nature of a judgment in rem, and val id as against all 
the world unti l it is set as ide" . Enhis J. incl ined to the v i e w that a 
purchaser at a sale ordered by t h e Court under the Ordinance " wou ld not 
be bound to look beyond the.ordqr. of the Court, or to e x a m i n e the proceed
ings, or cha l lenge the discretion bf the Court before h e could safely 
purchase , : . The Ordinance does not appear to authorize an application 
to the Court for a declaration that the condit ions attaching to a gift do 
not create a fidei commissum, and the objection to the jurisdiction had 
more force than in this case. 

T h e respondents contended that the v i e w taken by Ennis J. w o u l d not 
apply in this case as the transferee w a s h imsel f a party to the application 
and w o u l d be affected by all the defects in the proceedings. 

It w a s also argued that w h a t w e had to consider w a s not whe ther the 
Court had jurisdict ion to order an e x c h a n g e of the property but whether 
it had jurisdict ion to order that the property g iven in exchange should be 
free from the bond of fidei commissum. It w a s contended that as it had 
no jurisdict ion to m a k e such an order the w h o l e of the order Was bad for 
w a n t of jurisdiction. 

Another l ine of argument w a s that the application m a d e in Special 
Case No. 116 w a s not an application to exchange the property cal led 
" The P r i o r y " for the property referred to as " S ir in ivasa", but an 
application m a d e w i t h the object of donat ing property to Jane and Cecil ia 
Fernando free from the bond of fidei commissum and of releasing " T h e 
P r i o r y " from the bond created by the deed No. 2110. It w a s pointed 
out that the w o r d " e x c h a n g e " was careful ly omit ted from the appli
cation. I am unable to accede to this argument . The application 
purports to be m a d e under the provis ions o f - the Entail and Se t t l ement 
Ordinance, and w h a t e v e r m a y h a v e b e e n the intent ions of the petit ioners 
and respondents , the application is in terms an application to t h e 
Court to authorize the grant of " S i r i n i v a s a " in exchange for " The 
Pr iory ".' 

A s regards the order m a d e in D. C. Special Case No. 116, I a m unable 
to agree w i t h the District J u d g e that it is a nul l i ty and of no effect for 
w a n t of jurisdiction. There can be no doubt that the District Judge had 
jurisdict ion to entertain t h e . application and authorize an exchange of 
" The Priory " for " Sir inivasa ". H e also had jurisdict ion to authorize 
the transfer of " The Priory " to S i m a n Fernando and Maria Perera free 
from the fidei commissum created by deed No. 2110 and the transfer by 
theni of " Sir inivasa " to Cecil ia Fernando and J a n e Feimando. The defect 
in his order, if it is a defect , is that h e did not direct that 
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" S i r in ivasa" should be conveyed to the donees subject to n 
Tidei commissum in favour of the lawfu l issue of the donees . I h a v e 
said " ' i f ' it is a defect "* because there is no direct ion that 
" Sirinivasa " should vest in the donees free from the Tidei commissum w h i c h 
attached to " The Priory ". It need not necessari ly be impl ied f rom the 
omission of such a direct ion in the order. 

There might h a v e been s o m e force in the a r g u m e n t that t h e order w a s 
defec t ive if the at taching of the Tidei commissum to " S ir in ivasa " depended 
on the form of the order m a d e b y the Distr ict Judge ; but that is not t h e 
case. The governing sect ion (sect ion 8) enacts as fo l lows : 

" A n y property taken in e x c h a n g e for any property e x c h a n g e d under 
the provis ions of this Ordinance shall b e c o m e subject to the same entail , 
Tidei commissum, or se t t l ement , as 'the property for w h i c h it w a s g i v e n 
in exchange w a s subject to at the t i m e of such e x c h a n g e ". 

In m y opinion " S ir in ivasa" , in t erms of this sect ion, b e c a m e subjec t 
automat ica l ly to the fidei commissum to w h i c h •' T h e Pr iory " w a s subject 
upon the necessary deeds be ing executed , a l though the prohibit ion against 
al ienation and the fidei commissum for the benefit of the lawful i ssue of. 
Cecil ia and Jane Fernando w e r e not embodied in the deed No. 1398. 

I agree w i t h the District J u d g e for the reasons s tated b y h i m that 
sect ion 8 appl ies to a first e x c h a n g e of property subject to a fidei com
missum as w e l l as to a n y subsequent e x c h a n g e of property . 

A s regards the acceptance of the donat ion .made by the deed of gift 
No. 2110 by John J. Coorey, w h o w a s a bro ther - in - law of t h e donees , 
the District Judge re l ied on a d ic tum of m i n e in the case of Abdul Cader v. 
Uduma Lebbe ', w h i c h reads thus : " T h e deed of gift w a s accepted on 
behalf of the donees , w h o w e r e minors , by their brother- in- law, and I a m 
of opinion that there w a s a sufficient acceptance of the d e e d to render t h e 
donat ion val id ". 

It does not appear from the report w h e t h e r the ques t ion of acceptance 
w a s argued nor is there in m y j u d g m e n t a s ta t e ment of the c i rcumstances 
in wh ich the gift w a s accepted b y the brother- in- law of the donees . It 
i s possible that the d ic tum should b e restricted to t h e facts of that case. 
It is not necessary to dec ide in this case w h e t h e r a gift can be accepted 
b y a brother- in- law of the minor donees , for there is a m p l e e v i d e n c e that 
t h e acceptance of the gift by J o h n J. Coorey w a s ratified b y t h e donees . 

I am of opinion accordingly that -the appeal m u s t b e a l l o w e d and 
j u d g m e n t en tered for plaintiffs as prayed for w i t h costs e x c e p t as to 
damages . The plaintiffs w i l l b e ent i t led to d a m a g e s as agreed on, w h i c h 
w a s Rs. 3,000 a year . 

T h e appel lants w i l l be ent i t l ed to the costs of appeal . 

POYSER S.P.J.—I agree. 

' ( 7 9 3 7 ) 33 N. L.R.44. 

Appeal allowed. 


