
Perera and Van 8<tnden (Inspector of Police).

1948 P resen t: Cannon J.

P E R E R A , A ppeU ant, and V A N  S A N D E N  (IN S P E C T O R  O F  
P O L IC E ), R esp on d en t.

578— M . C. Panadwra, 36,025.

Sentence—Confiscation of property regarding which offence committed—Not 
provided for in Defence (Miscellaneous) Regulations, s. 52—Nor in 
Criminal Procedure Code, s. 413.

Where the accused was convicted, under a defence regulation, of 
buying cement without a permit and the Magistrate ordered the 
confiscation of the cement—

Held, that, in the absence of provision for forfeiture in the penalties 
paragraph No. 52 of the Defence (Miscellaneous) Regulations, the 
Magistrate had no power to order confiscation. Section 413 of the 
Criminal Procedure Code did not justify the! Magistrate's order as the 
words "  for the disposal of ”  in the section were not sufficiently wide 
to include confiscation.
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384 CANNON J .—Perera and Van Sanden (Inspector of Police).

^ ^ P P E A L  from  a  conv iction  b y  th e M agistrate o f  Panadura.

M . M . Kumarakulasingham  (w ith  h im  K . C. Nadarajah) tar the 
accused , appellant.

J. A . P . Cherubim, C .C ., tor th e A ttorney-G eneral.

Ju ly  13, 1945. Gannon J .—

T he appellant w as con v icted  o f  buying  cem en t w ithout a perm it. 
T h e M agistrate treated  it as m ore or less a technica l offence because 
the cem en t purchased w as dam aged  and  the ap p ellan t's  case w as th at 
he did n ot apprehend th at a perm it w as necessary for  cem en t o f  that 
nature w hich  w as m erely  so-ca lled  cem en t. T h e  M agistrate, therefore, 
im posed  a nom in al fine o f  E s . 50 and ordered th e con fiscation  o f  the 
cem en t w hich  w as bou g h t fo r  som e E s . 90.

M r. K um arakulasingham  for  the appellant subm its th at the M agistrate 
had  n o pow er to  order con fisca tion  and p oin ts o u t that in the penalties 
paragraph N o. 52 o f  th e D efen ce  M iscellaneous B egu lations, 1939, n o 
reference is m ade to  forfe iture. S u b-section  (3) states that a con victed  
defendant “  is liable to  im prisonm ent o f  either description  for  a term  
n ot exceed ing  E s . 1 ,500, or to  both  such  im prisonm ent and such  fine ” .

M r. C herubim  for  th e  C row n referred m e to  section  413 o f the C rim inal 
P rocedure C od e  b y  w h ich  the C ourt is em pow ered  to  m ake such  order 
as it thinlrn fit  “  fo r  the d isposa l o f  "  property  produced  before it regarding 
w hich  an  offen ce has b een  com m itted , and the question  arises w hether 
the w ords, “  fo r  the d isposal o f  ”  em brace con fiscation . N o  authority 
has been  c ite d  fo r  th at proposition , bu t E nn is J . in  20  N . L . E . 115 and 
28 N . L .  E . 350* w as in clin ed  to  th ink that the w ords “  for the disposal 
o f  ”  w ere n o t su fficiently  w ide to  include con fiscation . In  the D efen ce  
(C ontrol o f  P rices) E egu lations, section  2, sub-section  (7), the Court is 
expressly given  pow er o f forfe itu re. I  think if the Legislature had intended 
to  g ive th at pow er it  w ou ld  have clearly  said so, such  an order being  
capable  o f  serious consequ ences to  the person  a ffected  by  it.

T he appeal is, therefore, a llow ed as regards th e  order for forfeiture, 
:>hich is can celled . T h e  fine o f  E s . 50 rem ains.

Order for forfeiture set aside.

*28 N. L. It. 348 at 350. Dalton J. not Ennie J.


