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1937 Present: A b r a h a m s C.J. and Maartensz _. 

P E R E R A v. S O Y S A 

6—D. C. Colombo, 428 

Registration—Partition of land—New folio opened for divided portion—Regis­
tration of deed affecting portion of divided land—Cross-reference to 
original folio but not to new folio—Registration of Documents Ordinance, 
No. 23 of 1927, s. 151 (a) . 

Where, after the partition of a land held in undivided shares, a divided 
portion of the land was registered in a new folio connected up with the 
old folio, and where a deed affecting a part of the divided portion was 
registered in another folio connected with the original folio but without 
reference to the new folio,— 

Held, that the deed was not registered in such a manner ai to facilitate • 
reference to all existing alienations or encumbrances affecting the land. 

Mohammadu Sali'v. Isa Natchia (IS N. L. R.-157) and Paaris v. Peaiera 
(15 N. L. R. 148) referred to. 
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A defined portion of land cal led Delgahawatta* w a s mortgaged b y 
Mart in Perera to the plaintiff's daughter by bond N o . 76 dated 

October 15, 1929. I t w a s registered i n fo l io M 290/248 w h i c h w a s t h e 
cont inuat ion of M 206/241 o n October 21. T h e plaintiff purchased t h e 
l a n d at a sa le in e x e c u t i o n of the mortgage decree entered in the act ion 
o n t h e bond. His c o n v e y a n c e N o . 620, dated J u l y 23, 1935, w a s 
reg is tered in fol io M 290/248 on J u l y 24. 

T h e first a n d second defendants c la imed a n undiv ided hal f s h a r e of 
t h e land upon a deed of gift No. 10,620 dated Apr i l 20, 1927, e x e c u t e d 
by Mart in Perera in their favour. This d e e d w a s reg is tered on J u l y 9, 
1927. in fol io M 279/264. T h e District J u d g e h e l d that plaintiff's d e e d 
w a s registered in the r ight folio. 

N. E. Weerasooria ( w i t h h i m E. B. Wikremenayake and A . E. R. Corea), 
for defendants , appel lants .—The original o w n e r s of D e l g a h a w a t t a w e r e 
D a v i t h and Mart in Perera. T h e y d i v i d e d the land amicably , but it w a s not 
registered. The land in dispute w a s the port ion g i v e n to -Mart in Perera . 
D e l g a h a w a t t a w a s first regis tered i n fol io M 136/382 opened in 1908. 
Mart in Perera opened a n e w fol io M 206/241 for his port ion of the l a n d 
in 1920 This fol io w a s connected u p w i t h the earl ier one M 136/382 
b y cross-references. Mart in Perera mortgaged this land to plaintiff's 
daughter , w h o put the m o r t g a g e bond in" suit. A t the sale plaintiff 
b o u g h t the land. On that d a y plaintiff w a s to ld b y the de fendants of 
the ir title. T h e plaintiffs deed w a s reg is tered in M 206/241 on J u l y 24, 
1935. 

I n Juiy , 1927, Mart in Perera gifted a half share of h i s land to h i s 
daughter and son-in- law, the present defendants . This w a s reg is tered in 
1927, in fol io M 279/264 w h i c h w a s connected w i t h the original regis trat ion 
M 136/382. T h e Notary w h o attested the deed of plaintiff could h a v e 
seen the earl ier registrat ion if h e had searched properly . T h e de fendants 
deed w a s registered prior to that of the plaintiff and t h e la t ter c a n n o t 
c la im the benefit of his registration. 

H. V. Perera, K.C. ( w i t h h i m P. A. Senaratne), for plaintiff, respondent . 
— S e c t i o n 15 of the Registrat ion of D o c u m e n t s Ordinance , No . 23 of 1927, 
deals w i t h the registrat ion of ins truments . T h e first transact ion is 
registered in a folio. A l l subsequent registrat ions m u s t be. in that fol io 
or in a cont inuat ion of that folio. H e n c e there is o n l y o n e "folio w i t h 
respect to the same land. The w h o l e land w a s regis tered in M 136/382. 
W h e n it w a s d iv ided into t w o portions, each b e c o m e s a separate l a n d 
and must be registered in a n e w folio. There are cross-references m e r e l y 
t o trace the his tory of the land and a folio cannot -be cont inued b y t h e s e 
cross-references . H e n c e w h e n o n c e the fol io M 206/241 w a s o p e n e d t h e 
subsequent deal ings m u s t be regis tered in that fol io and not in a n e w 
fol io w i t h a cross-reference to M 136/382. Fur ther it w o u l d be v e r y 
difficult to trace the h is tory of a p iece of land if a N o t a r y has t o search 
through all the cross-references g i v e n in the fol io w h e r e the land of w h i c h 
this is a portion, i s registered. H e n c e the fol io in w h i c h t h e plaintiff's 
deed w a s registered is the correct one and the defendant's deed w a s in 
t h e w r o n g fol io (Silva v. Appu'). 

> (1911) 15 N. L. R. 157. * (1912) 15 N. L. S. 148. 
* {1914) 4 Bal. Notes of Cases 28 at p. 30. 
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N. E. Weerasooria, in reply .—When a n e w folio is s tarted it becomes 
the correct folio because it i s connected w i t h t h e folio (parent folio) 
in w h i c h the w h o l e land w a s registered. The parent folio is the correct 
folio for any portion of that land. M 206/241 is the correct folio because 
i t w a s connected w i t h M 136/382, so is the fol io M 279/264. 

[MAARTENSZ J.—Then both fol ios are r ight . ] 

Yes. Sect ion 15 of the Registrat ion of Documents Ordinance, No. 23 
of 1927. 

[MAARTENSZ J.—There should be a reference in M 206/241.] 

Yes . S e e Chelliah Pillai v. Devadasan ' ; Meurling v. Gimarahamy '. 

The n e w folio must be connected up w i t h any previous registration. 
The reference to M 206/241 w a s g iven in our deed, though the registrar 
m a d e no cross-reference to that folio. 

Counsel further cited Peris Appuhamy v. Weerasinghe 

The case w a s l i s ted for further argument and the Attorney-General 
w a s not iced to appear. 

It is m e r e l y one registration. 

H. V. Perera.—There is no inconsistency. The Land Registration 
Ordinance, 1891, s tates w h a t the proper fol io is. The precise manner o f 
registration is not stated. Sec t ion 7 of the Registration of Documents 
Ordinance, No. 23 of 1927, i s the operat ive section. If that section stood 
alone, the old Ordinance must b e looked at to find w h a t due registration 
is . N o w sect ion 15 (2) s tates h o w the deed must b e registered. It m u s t 
b e done to faci l i tate reference. Cross references must be in the prescribed 
manner . 

J. E. M. Obeyesekere, C.C.j for Attorney-General .—There is no 
inconsistency. T h e Registrat ion of D o c u m e n t s Ordinance, No. 23 of 
1927, sought to codify the law. It re-enacted certain provis ions of the 
old Ordinance, but at the same t ime embodied the practice of judicial 
decisions. Where a deed has been registered under the old Ordinance, it 
has to be seen w h e t h e r the provis ions of sect ion 15 (2) had been complied 
w i t h in order to gain the benefit of section 7 (3 ) . The provis ions in 
sect ion 15 (2) does not alter the old law, but enacts the practice. 
Sect ion 15 (1) (a) s tates that e v e r y previous registration must b e 
ment ioned. 

Cur. adv. vult. 
D e c e m b e r 21,1937. MAARTENSZ J.— 

This is an action for declarat ion of t i t le to a defined portion of a land 
cal led De lgahawat ta , 1 rood 28.66 perches in extent , depicted in plan P 4 
w h i c h at one t ime formed part of a land 2£ acres in extent . 

The land in dispute w a s mortgaged by Martin Perera to the plaintiff's 
daughter by bond No . 76, dated October 15, 1929. It w a s registered in 
fol io M 290/248 on October 21. The plaintiff purchased the land at a 

1 (1937) 16 Cey. Law Rec. 165. » (1922) 25 N. L. R. 500, at 501. 

3 (1922) 5 Cey. Law Rec. 93. 
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sale in execut ion of t h e m o r t g a g e decree e n t e r e d - i n t h e act ion on t h e 
bond. His c o n v e y a n c e N o . 620, dated J u l y 23, 1935, w a s reg i s tered i n 
fol io M 290/248 on J u l y 24, 1935. 

The first and second defendants c la imed an u n d i v i d e d half share of t h e 
land north of the road, u p o n a d e e d of gift e x e c u t e d by Mart in Perera i n 
their favour bear ing No . 10,620 and dated Apri l 20, 1927, w h i c h w a s 
registered on J u l y 9, 1927, i n fol io M 279/264 ( D l ) . 

T h e Distr ict Judge he ld that t h e first and second defendants w e r e 
estopped from d e n y i n g plaintiff's t i t l e and that t h e d e e d of gift w a s reg i s ­
t ered in the w r o n g folio, and entered j u d g m e n t for plaintiff as p r a y e d for 
w i t h costs. 

The first and second defendants appeal f r o m th i s order. 

The first ground u p o n w h i c h t h e Distr ict J u d g e he ld against the 
defendants cannot b e susta ined as t h e plaintiff, w h e n h e purchased t h e 
land at the sale in execut ion , did so w i t h the k n o w l e d g e that t h e first and 
second defendants w e r e c la iming an interest in t h e land upon the d e e d of 
gift D l Moreover , the plaintiff p l eaded that the estoppel arose from t h e 
fact that the second defendant s igned t h e m o r t g a g e bond No . 76 as a 
wi tness . N o w the m e r e fact of h i s s i gn ing t h e bond w o u l d not operate 
as an estoppel on w h i c h the m o r t g a g e e could r e l y ; m u c h less c a n it 
operate as an estoppel on w h i c h the plaintiff can rely . 

A s regards the quest ion of registrat ion, the deed of gift D l w a s prior 
in date to and w a s registered before the m o r t g a g e bond N o . . 76 and t h e 
plaintiff's deed No . 620, and m u s t prevai l if i t w a s d u l y registered. To 
de termine w h e t h e r it w a s du ly reg is tered it is neces sary to se t out a h i s tory 
of the registration of the deeds affecting the l a n d in d i spute and t h e land 
of w h i c h it formed a part. ' 

The first registered ins trument affecting t h e l a n d D e l g a h a w a t t a o i 
2 | acres in extent , so far as this act ion is concerned , w a s reg is tered in 
folio M 136 /382; it is therefore t h e r ight folio. ( S e e t h e case of Silva v. 
Appu1). T h e d e e d 3 ;021 dated October 8, 1916, u p o n w h i c h Mart in 
Perera acquired t i t le to an undiv ided share in D e l g a h a w a t t a of 2£ acres 
i s registered in this fol io w h i c h w a s carried over to fol io M 187/175. 
There is an endorsement to this effect at the end of the ear l ier fo l io and 
there is an endorsement on fol io M 187/175 that it was" brought forward 
from the earlier folio. 

T h e p la in P 4 s h o w s that the land of 2£ acres w a s part i t ioned on or about 
March 31, 1917, and that the land depic ted in the p lan w a s a l lot ted to 
Mart in Perera. A l t h o u g h the partit ion w a s not confirmed by a notarial 
ins trument the Registrar regis tered a m o r t g a g e bond N o . 884 dated 
February 25, 1920, in a n e w fol io M 206/241. P r e s u m a b l y h e did so in 
pursuance of the provis ions of sect ion 27 of the L a n d Regis trat ion Ordi­
nance , No . 14 of 1891. Th i s sect ion enacts as fo l l ows : " O n the part i t ion 
of any land, registered as one a l lotment , the Registrar shall , u p o n a 
wr i t ten application in that behalf, register the n e w a l lo tments on separate 
and fresh pages of the book, w i t h such references as m a y be neces sary tc 
ident i fy t h e m w i t h the original registrat ion 

1 {1914) 4 Bal. Notes of Cases 28. 
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To identify folio M 206/241 w i t h the fol io of the original registration, 
t h e r e is an endorsement under the head " Remarks " as f o l l o w s : " For 
ent ire land see M 136/382 ", and o n fo l io M 136/382 there is endorsed o n 
t h e top lef t -hand corner " For a portion see M 206/241". 

T h e mortgage bond No. 76 and the plaintiff's deed No. 620 are registered 
in folio M 290/248 w h i c h is a continuation of folio M 206/241. 

The deed of gift on wh ich the appel lants rely, a l though it affects an 
undiv ided share of the same div ided portion, w a s registered in another 
io l io , namely , M 279/264, on w h i c h on the top left-hand corner is endorsed : 
" This is a portion of the land registered in M 187/175 " ; on the latter is 
endorsed " For a portion see M 279/264 ". 

The plaintiff contended that after the partition, the right folio w a s the 
folio, namely , M 279/264, on w h i c h on the top lef t -hand corner is endorsed : 
t h a t is, fol io M 206/241, w h i c h could by reason of the references be identi­
fied w i t h the original registration. 

T h e appel lants on t h e other hand submit ted that as the folio in w h i c h 
their deed of gift w a s registered could be identified wi th the original 
registration their deed w a s duly registered. 

The plaintiff's content ion is hot, so far as I a m aware, covered by 
authority. In the cases of Mudalihamy v. Punchi Banda.1 and Chelliah 
Pillai v. Devadasan et al." one of the compet ing deeds w a s registered in the 
r ight fol io and the other in a w r o n g folio, w h i c h w a s h o w e v e r connected 
u p w i t h the r ight fol io b y cross references in both folios, and it w a s he ld 
-that the deed registered in the w r o n g fol io w a s therefore duly registered. 
These cases w o u l d h a v e applied if the folio in w h i c h the deed of gift w a s 
registered w a s connected u p w i t h the folio in w h i c h the first deed affecting 
the divided portion w a s registered by m e a n s of cross-references i n both 
folios. This is not the case, and w e h a v e to decide w h e t h e r this omiss ion 
nullifies the effect of the registration of the deed of gift. 

The deed of gift w a s registered on Ju ly 9, 1927, under the provisions 
of the Land Registrat ion Ordinance, 1891. T h e . n e w Ordinance, the 
Registrat ion of D o c u m e n t s Ordinance, No. 23 of 1927, came into operation 
on January 1, 1928. B y sub-sect ion (3) of sect ion 7 of this Ordinance, 
" A n instrument duly registered before the c o m m e n c e m e n t of this Ordi­
nance , under the Land Registrat ion Ordinance, 1891, or any Ordinance 
repealed by that Ordinance, shal l be deemed to h a v e been duly registered 
under th i s chapter " ( that is, Chapter III.—Registration of Instruments 
affecting L a n d ) . 

Sect ion 15 provides h o w instruments should be registered. Sub-sect ions 
(1) and (2) enact as fo l lows : — 

" (1) Every instrument presented for registration shall be registered 
in the book al lotted to the d iv i s ion in w h i c h t h e land affected b y the 
ins t rument is s i tuated and in, or in cont inuat ion of, t h e fol io i n 
w h i c h the first registered instrument affecting the same land is 
.registered. 

5 Cey. Law Ree. 73. ' {1937) 16 Cey. Law Ree. 165. 
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Prov ided t h a t — ( a ) A n ins trument may , if t h e Registrar th inks fit, 
b e entered in a n e w folio, cross-references be ing entered in t h e prescribed 
m a n n e r so as to connect the registrat ion w i t h any prev ious registrat ion 
affecting t h e s a m e land or a n y part t h e r e o f ; and (b) w h e r e n o i n s t r u m e n t 
affecting the s a m e land has been prev ious ly registered, t h e instru­
m e n t shal l be registered in a n e w fol io to b e a l lot ted b y the 
Registrar. 

(2) A n instrument , w h e t h e r regis tered before or after the c o m m e n c e ­
m e n t of this Ordinance, shal l no t b e d e e m e d to b e d u l y reg is tered u n d e r 
this chapter unless it i s reg is tered i n accordance w i t h the forego ing 
provis ions of th i s s e c t i o n " . 

I confess I find i t difficult to reconci le t h e t erms of sub-sec t ion (2) w i t h t h e 
t erms of sub-sect ion (3) of sect ion 7. T h e principal part of sub-sect ion (1) 
of sect ion 15 in effect g ive s l eg i s la t ive sanct ion to t h e pr inc ip le la id d o w n 
b y de S a m p a y o J. in Silva v. Appv,1 but the proviso (a) i s n e w . 

Under this proviso the fol io in w h i c h t h e deed of gift w a s registered 
should in m y j u d g m e n t h a v e b e e n connected u p w i t h the fol io in w h i c h a 
part w a s registered, w h i c h fol io had, as I h a v e h e r e observed, b e e n 
connected up w i t h t h e folio in w h i c h t h e ent ire land of 2£ acres w a s 
registered. 

The only w a y i n w h i c h I th ink the proviso (a) of sub-sect ion (1) of sect ion 
15 can b e reconci led w i t h sub-sect ion (3) of sect ion 7 is by ho ld ing t h a t w e 
m u s t construe the t erms of sect ion 15 (1) of the Land Regis trat ion 
Ordinance, 1891, as provided b y t h e proviso. 

Sect ion 15 (1) enacts—I quote the re levant passage—that " E v e r y 
. . . . Registrar shall prepare and k e e p such books as shal l b e 
required by t h e rules and regulat ions for the registrat ion there in of any 
defcd w h i c h m a y b e brought to h i m for registrat ion as here inaf ter prov ided 
al lot t ing to each book some defined d iv is ion of the p r o v i n c e or district, so 
that every deed re lat ing to lands s i tuate there in m a y b e reg is tered there in 
i n such manner as to faci l i tate reference to all ex i s t ing a l ienat ion or 
incumbrances affecting t h e s a m e lands ". 

The first case in w h i c h effect w a s g i v e n to t h e w o r d s " So that e v e r y 
deed relat ing to lands s i tuate there in m a y b e reg is tered there in in such 
manner as to faci l i tate reference to all ex i s t ing a l ienat ions or incumbrances 
affecting the s a m e l a n d s " w a s Mohammadu Sali v. Isa Natchia et al.J, 
w h e r e it w a s he ld that a deed w h i c h w a s regis tered in the w r o n g fol io 
through the neg l igence of the grantee w a s vo id as against a subsequent 
deed registered in the proper folio. T h e po int w a s m o r e c l ear ly brought 
out in the case of Paaris et al. v. Perera', w h e r e the s a m e ques t ion arose 
and w a s decided in t h e s a m e w a y . d e S a m p a y o J. i n Silva v. Appu la id 
d o w n h o w the r ight fol io w a s to be determined . 

I n t h e later cases to w h i c h I h a v e referred, it w a s h e l d that a deed 
registered in the w r o n g fol io w a s never the l e s s d u l y regis tered if t h e wrong-
fol io w a s connected u p w i t h the r ight fol io .by cross-references to e a c h 
other. 

-> 

»(1914) Bal. Notes ofCases 28 at p. 30. * (1912) 15 N. L. R. 148. 

» (1911) 15 N. L. R. 157. * (1914) 4 Bal. Notes of Cases 28. 
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A B R A H A M S C . J . — I agree. 
Appea l dismissed. 

There w a s no case h o w e v e r in w h i c h the quest ion arose, as in this case, 
.whether there m u s t b e a reference in the n e w folio to a folio in w h i c h a 
part of the land w a s previous ly registered. It appears to m e that proviso 
<o) provides for such a c a s e ; and w h e r e t h e n e w folio is not connected 
u p w i t h the folio in w h i c h part of the land w a s previously registered, it is 
not registered " i n such manner as to faci l i tate reference to all ex i s t ing 
al ienations or incumbrances affecting the same lands ". 

I accordingly hold that t h e deed of gift D l is not duly registered, and 
wou ld dismiss the appeal w i t h costs. 


