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Present: Pereira J . 

A B E Y G O O N E S E K E R A v. S W A R I S A P P U . 

222—P. G. Negombo, 18,945. 

" Excise officer "—Ordinance No. 8 of 1912—Punishment. 

A n officer or other person, appointed or invested wi th powers 
under section 7 of the Excise Ordinance, N o . 8 of 1912, i s a n 
exoise officer in terms of the interpretation clause of the Ordinance, 
however l imited his powers m a y be, and i t i s competent to such 
an officer or person to institute a prosecution under section 43. 

I t is improper to g ive effect to a mere conjecture that a fine if 
imposed wil l be paid b y some person other than the accused, w h o 
i s interested in the defence, and on that footing to impose a fine, 
(in addition to imprisonment) that otherwise would not have been' 
imposed. The punishment b y w a y of fine should be commensurate, 
w i th the nature of the offence and the oiroumBtances of the indivi- . 
dual offender. 

TH E fac t s appear f rom t h e judgment . ] 

Aserappa, for t h e accused , appe l l an t .—The Magistrate h a d n o 
jurisdict ion t o enterta in t h e compla int , as t h e prosecut ion w a s not. 
in i t ia ted b y a n exo i se officer a s provided b y sec t ion 4 9 of Ordinance 
N o . 8 of 1912 . T h e object of t h e sec t ion be ing t o restrict prosecu- • 
t i ons , t h e t e r m " exc i se officer " in sec t ion 4 9 should be t a k e n t o 

» (1902) 6 N. L. R. 822, see p . 825. 
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April 2 4 , 1 9 1 3 . PEBETRA J . — V 

T h i s i s a p r o s e c u t i o n under s ec t ion 4 3 of t h e E x c i s e Ordinance , 
N o . 8 of 1912 . I t h a s b e e n i n s t i t u t e d b y a g e n t l e m a n w h o descr ibes 

; h imse l f a s a s ta t ion h o u s e officer, and object ion h a s b e e n t a k e n t h a t 
u n d e r s ec t ion 4 9 of t h e Ordinance a prosecut ion under s e c t i o n 4 3 
c a n o n l y b e i n s t i t u t e d b y a n exc i se officer, a n d t h a t t h e c o m p l a i n a n t 

. i s n o t s u c h a n ofiicer. N o w , b y P r o c l a m a t i o n of D e c e m b e r 5, 1 9 1 2 , 
i appear ing i n t h e Government Gazette of D e c e m b e r 1 3 , 1912 , officers 

of t h e po l i ce force n o t b e l o w t h e rank of sergeant h a v e b e e n appo inted 
t o perform d u t i e s u n d e r s e c t i o n s 3 4 a n d 4 5 (a) of t h e Ordinance . 
T h i s a p p o i n t m e n t i s m a d e u n d e r s ec t ion 7 of t h e Ordinance , a n d 
" e x c i s e officer " a s u s e d i n t h e Ordinance i s -defined thereby t o 
m e a n , inter alia, a n y ofiicer or o ther person appointed or i n v e s t e d 
w i t h p o w e r s u n d e r s ec t ion 7. I t h a s b e e n argued t h a t t h e p o w e r s 

'<§& persons appo inted u n d e r s ec t ion 7 m a y b e v e r y l i m i t e d (and in 

m e a n a person w h o h a s b e e n appo inted t o perform e x c i s e du t i e s 1M8. 
only , a n d h a s b e e n i n v e s t e d w i t h . ful l power t o report offences Abeygoone-
puni shab le u n d e r s e c t i o n 4 8 , a n d n o t t h a t large c lass o f persons w h o gw

eke^r<l^e' 
would b e inc luded u n d e r t h a t t e r m if i t i s t a k e n a s app ly ing t o a n y o m 

person ho ld ing powers , h o w e v e r l imited, under t h e Ordinance , and 
w h o h a v e b e e n appo in ted t o perform certa in d e n n e d a c t s and dut i e s 
on ly u n d e r t h e provis ions of s ec t ion 7 of t h e Ordinance. I f i t were 
i n t e n d e d t o g i v e all s u c h persons power t o prosecute i n c a s e s fa l l ing 
under s e c t i o n 4 3 , i t i s n o t qu i t e inte l l ig ible w h y , i n m a k i n g t h e 
a p p o i n t m e n t s under s ec t ion 7 in E x c i s e Not i f icat ion N o . 1, publ i shed 
in t h e Gazette of D e c e m b e r 1 3 , 1 9 1 3 , officers of t h e P o l i c e F o r c e n o t 
b e l o w t h e r a n k of sergeant are v e s t e d w i t h p o w e r t o perform t h e 
a c t s and dut i e s m e n t i o n e d i n s ec t ions 3 4 a n d 4 5 (a) on ly . T h e on ly 
poss ib le a n d l e g i t i m a t e inference f rom t h i s , d i s t inct ion is t h a t t h e 
compla int , m u s t b e / b y a n e x c i s e officer v e s t e d w i t h p o w e r t o a c t 
u n d e r t h a t sect-ion. 

If i t w e r e c o m p e t e n t for a s ta t ion h o u s e officer t o i n s t i t u t e s u c h 
a prosecut ion , i t w o u l d b e qui te a s m u c h w i t h i n t h e p o w e r of every 
p e o n of t h e E x c i s e D e p a r t m e n t t o prosecute i n s u c h oases w i t h o u t 
t h e s a n c t i o n or e v e n t h e k n o w l e d g e of h i s superior officers, and t h e 
protect ion w h i c h t h e Leg i s la ture i n t e n d e d t o afford t o t h e publ i c 
b y restr ict ing ind i scr iminate prosecut ions wi l l b e surious ly curtai led. 

T h e Mag i s t ra te i m p o s e d t h e h e a v y fine as h e t h o u g h t t h a t t h e 
fine w o u l d b e pa id b y t h e renter . There i s n o t h i n g t o just i fy s u c h 
a n a s s u m p t i o n . 

Garvin, Acting S.-G., for t h e r e s p o n d e n t . — T h e objec t of s ec t ion 
4 3 i s t o p r e v e n t prosecut ions b y persons o ther t h a n officers, and n o t 
t o res tr ic t prosecut ions b y t h o s e w h o fall i n t o t h e c la s s of e x c i s e 
officers a s def ined b y s e c t i o n 3 of t h e Ordinance . 

Cur. adv. vult. 
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.1918. t h e present ins tance t h e y are l imited) , a n d that sect ion 4 9 contem-
jtea/nan j . p la tes a n exc ise officer w i t h plenary powers . I s e e nothing in.- the 

Ordinance t o justify t h a t content ion . True, t h e dut i e s of a s tat ion 
M̂SKM!?" h o u s e officer are b y t h e t e r m s of h i s appo intment l imi ted t o dut ies 

Swans Appu under sect ions 3 4 and 45 (a), but h e is none t h e l e s s an " exc ise 
officer " i n t e r m s of t h e interpretat ion placed by t h e Ordinance on 
t h a t express ion. 

On t h e fac t s of t h e case I s ee n o reason t o think t h a t t h e Magis­
trate 's verdict is wrong, but t h e Magistrate imposes a h e a v y fine, 
because h e s a y s i t i s unl ikely t h e fine wil l c o m e from t h e accused's 
pocket . H e ins inuates that t h e renter is " a t t h e back of t h e 
d e f e n c e , " .and t h a t h e wil l pay t h e fine. This , I think, is a vic ious 
principle t o act u p o n in regulat ing t h e p u n i s h m e n t t o b e awarded 
in a case . T h e p u n i s h m e n t m u s t fit t h e offence, hav ing regard not 
on ly t o t h e nature of t h e offence, b u t t h e c ircumstances of»;the 
individual offender. I n v i e w of either of t h e s e mat ter s a fine of 
R s . 250 , i n addit ion t o o n e m o n t h ' s rigorous imprisonment , would 
appear t o b e excess ive . Al l t h a t t h e accused is proved t o h a v e done 
is t o h a v e sold a g lass of arrack t o a wayfarer. I retain t h e sentence 
of impr i sonment , but remi t t h e fine. 

Affirmed; fine remitted. 


