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Estoppel— Recital in  a deed—Right oj a person to act on the fa ith  oj that representation 
— Evidence Ordinance- s. 115.

Where A holds B out os owner of A’s property and  a third person C purchases 
it  for value from the apparent owner B in the belief th a t  B is the real owner, 
neither A nor any  person who subsequently purchases th a t property from A will 

• bo entitled to  dispute C’s claim to be its owner.
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jA l.PPEAL from  a  ju d g m en t o f  th e  D istric t C ourt, M atara. *

G . V : B a n a w a k e , for  th e  p laintiff-appellant.

N .  E .  W eera so o ria , Q .C ., w ith  E . A . G. A t S i lv a ,  for th e  defendant- 
respondent.

Cxir. a d v . vu lt. -

A u g u st 4 , 1954. Sansoxi, J .—

. I n  th is  p a rtitio n  a ction  th e  on ly  d ispute concerns a house on th e  land  
so u g h t to  be p a rtitio n ed  and  it  arises in  th is  w a y .  U nder a partition  
decree o f  1947 th ree  persons, A bdul R ahim , A bdul H am id  and A bubuckcr  
w ere declared  en titled  to  th e  lo t on which th is  house stood . T hey sold  
th a t  lo t  to  one T h assim  in  1948 and Thassim  in  turn  sold  i t  to  Salahudeen  
b y  d eed  P 3  o f  1 .3 .5 1 .  B y  deed D1 o f  1 2 .5 .5 1  Salahudeen  sold  “ A ll 
th a t  u nd iv id ed  2 /3  p arts or shares o f  the soil and fru it trees (exclusive o f  
th e  build ings s ta n d in g  thereon belonging to  th e  ven dees hereto) ” to  
A b d u l R ahim  an d  A b d u l H am id  already m ention ed , and th ey  b y  deed  
D 2  o f  1 4 .5 .5 1  so ld  “ a ll th a t  undivided 2 /3  part or shares o f  the soil and  
fru it  trees to g eth e r  w ith  th e  en tirety  o f  th e  n ine cubits tiled  house 
sta n d in g  thereon  ” to  th e  defendant. E leven  d a ys later, b y  deed P 4  
o f  2 5 .5 .5 1  S a lah u d een  sold  “ all (his) right t it le  claim  and in terest to  
an d  upon th e  lan d  ” to  th e  plaintiff. The p la in tiff claim ed th a t Salahu­
d een  w as s till en titled  to  1 /3  share o f  the house a t  th e  tim e deed P 4  was 
ex ecu ted , and  th is  1 /3  share w as accordingly claim ed by th e  p la in tiff who  
conceded  th a t  th e  d efen dan t w as en titled  to  2 /3  share o f  th e  house. The 
d efen d an t, h ow ever, claim ed th a t th e  p la in tiff w as estopped, b y  the  
represen tation  m ad e b y  Salahudeen in  D eed  D l ,  from  claim ing an y  share 
o f  th is  house, an d  a p o in t o f  con test was raised on th is  basis. A  further 
p o in t  o f  co n test su g g ested  b y  th e  defen dan t’s counsel a t  th e  trial was 
“ D id  a n y  r igh ts in  th e  house pass on th e  deed  D l  ? ” . O bviously  no 
r ig h ts  in  th e  h ou se  could  h ave passed from  Salahudeen  and his tw o  
v en d ees on  th e  d eed , seein g  th a t th e  2 /3  share w as sold  exclusive of 
th e  build ings.

T h e  on ly  q u estio n  th a t  arises, therefore, is w heth er th e  defendant has 
m ad e ou t h is cla im  th a t  th e  p lain tiff is estop ped  from  claim ing an y share 
o f  th e  h ouse b y  reason  o f  th e  representation m ade by Salahudeen in  the  
d eed  D l .  N o w  i t  m u st b e borne in  m ind th a t  th e  p lea  o f  estop pel is n o t  
ra ised  b y  A b d u l R a h im  and  A bdul H am id. I t  m ight in  th a t situ ation  have  
b een  con ten d ed  a g a in st them  th a t th ey  w ere aw are th a t  Salahudeen w as 
th e  ow ner o f  th e  h o u se  ; th ey  w ould also  h av e h ad  to  prove th a t th e y  were 
p ersuaded  to  purch ase b y  reason o f  th e  p articu lar sta tem en t m ade in  D l

T h e p o sitio n  o f  th e  d efen d a n t is different'. H e  g ave ev idence, w hich  the  
learn ed  D is tr ic t  J u d g e  h a s accepted , in th e  course o f  w hich he said  :—
“ T h e  d eed  D l  in  fa v o u r  o f  th e  vendors sh ow ed  th a t  th e y  w ere th e  sole  
ow n ers o f  th e  h ou se . T h a t is  w h y  I  purchased  th e  house. ” In  o th e r . 
w ord s, h is ca se  w as th a t  h e b ought th e  2 /3  share an d  th e  en tire house on  
d eed  D 2 , b e liev in g  a n d  a ctin g  on  th e  sta tem e n t m ade b y  Salahudeen  as
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regard s th e  Jiouse. In  this s ta te  o f  th in gs it s e c m s  clear t h a t i f  Salahudeen  
h a d  c la im ed  th e  1 /3  share o f  th e  house n ow  in  d isp u te  h e w ould  h a v e  b een  
esto p p ed . “ I f ,  w hatever a  m an’s  real in te n tio n  m a y  b e, h e  so  co n d u c ts  
h im se lf  th a t  a  reasonable m an w ould ta k e  th e  represen tation  to  be true an d  
b e liev e  th a t  i t  w as m eant th a t h e  sh ould  a c t  upon  it , and d id  a c t upon  i t  a s  
tru e, th e  p a r ty  m aking th e  represen tation  w ou ld  bo precluded from  c o n ­
te s t in g  i t s  tru th  ’’— per Parko B . in  F re e m a n  v . C ooke K T h at is th e  ru le  
w h ich  h as a lw ays obtained in  England  an d  i t  is  th e  ru le in  our L aw  d esp ite  
th e  fa c t  th a t  S ection  115 o f  th e  E v id en ce A ct (Cap. I I )  uses th e  w ord s  
“ in te n t io n a lly  caused  another person to  b elieve  a  th in g  to  be true ” w h ile  
th e  E n g lish  ru le  laid  down in  P ic k a rd  v . S e a rs  2 used  th e  words “ w ilfu lly  
ca u sed  a n o th er  to  believe the ex is te n c e  o f  a  certa in  s ta te  o f  th in g s” .

S u p p osin g  again  th a t Salahudeen, and  n o t th e  p laintiff, w as c la im in g  
th e  1 /3  share o f  th e  house, w ould th e  circum stance th a t th e  represen tation  
m a d e  b y  Salahudeen  appears in  a deed  to  w hich  th e  defen dan t w as n o t  a  
p a r ty  m ake a  difference ? I  think n o t, seein g  th a t  th e  sta tem en t m ad e in  
th e  d eed  D 1 w as, in  th is case, th e  ap p rox im ate  cause o f  th e  d e fen d a n t  
b u y in g  on  th e  deed  D 2, an d  th e  d efen d an t is th e  representative o f  th e  
p urch aser on  deed  D l .  I  can b est g iv e  th e  reason in  th e  w ords o f  a  
p rin cip le  w hich  Layard, C.J. said , in  S a d ir is  A p p u  v . C o rn ells  A p p u 3, h ad  
b een  en u n c ia ted  b y  th e  Judicial C om m ittee o f  th e  P r iv y  C o u n c il:—
“ I t  is a  p r in cip le  o f  natural equ ity  t h a t w here A  allow s B  t o  hold  h im se lf  
o u t  a s  ow ner o f  A ’s property a  f o r t io r i  w here A  holds B  ou t as ow ner o f
A ’s  p rop erty— “ and a third person purchases i t  for value from  th e  
a p p a r en t ow ner in  the b elief th a t h e is  th e  rea l owner, A  sh a ll n o t  b e  
p erm itted  to  recover, unless he can  prove th a t th e  purchaser had  d irect  
n o tic e  o f  th e  rea l t it le , or th a t there ex isted  circum stances w hich  o u g h t  
to  h a v e  p u t  h im  on inquiry w hich, i f  pursued, w ould  h ave led  to  a  d is ­
co v ery  o f  i t  ” . An analogous case arose in  S ilv a  v. T h ed ris  4 w here th is  
sa m e p rin cip le  w as applied. There to o  th e  representation  w as m ade n o t  
d ire c tly  to  t h e  person who pleaded th e  estop pel, b u t to  h is vendor.

A n d  th a t  brings m e to the subm ission  w hich  w as strongly  pressed u p on  
us b y  th e  p lain tiff-appellan t’s counsel. H e  urged th a t th e  d efen d a n t  
w a s  p u t  on  inqu iry  as to w ho in  truth  w as th o  ow ner o f  th e  house, b u t  w e  
w ere n o t  to ld  w hat circum stances sh ou ld  h a v e  raised suspicion  in  th e  
d e fe n d a n t’s m ind and put him  on in qu iry . H e  w as en titled  to  rely  o n  th e  
s ta te m e n t  regarding the house in  D l .  H is  vendors produced i t  as p r o o f  
o f  th e ir  cla im  to  the entire house. T h e case o f  T r in id a d  A s p h a lt  C o . v . 
C o r y a t5 c ite d  b y  th e  appellan t’s C ounsel o n ly  decided  th a t a  rec ita l in  a  
d eed  crea tes  n o  estoppel in  favour o f  a  s tra n g e r  w ho does n o t claim  u n d er a  
p a r ty  to  th e  d eed . B u t th e  d efen d an t is  n o t  a  stranger in  th a t  se n se . . 
H is  im m e d ia te  source o f  t itle  is  th e  deed  D l  w h ich  con ta ins th e  rep re­
se n ta tio n  w h ich  m isled him . A n y  reason ab le m an  w as en titled  to  a c t  on  
th e  fa ith  o f  th a t  representation in  th e  absen ce o f  actu a l or co n stru ctiv e  
n o tic e  th a t  th e  tru th  was otherw ise.

* (1836) A . o . SS7.

(1905) 8 N . L . It. 350. 
(1920) 22 N . L . R . 65.

1 2 Exch. 051. 
*6  A . 6  E . 169.
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.U p to  th is p o in t I  h ave d ea lt  w ith  th e  m atter a s th ou gh  S a lahu d een  and  
n o t  th e  p la in tiff w as d isputing  th e  d efendant’s  claim  to  b e  ow ner o f  th e  
en tire  house. - I  h a v e  tried  to  sh ow  w h y  Salahudeen  w o u ld  h a v e  been  
estop ped  from  raising a .d is p u te . ■ T he p la in tiff w ho pu rch ased  from  
Salahudeen  a fte r  th e  d efendant had  purchased upon  D 2  can  b e in  no b etter  
p o sitio n  than  Salahudeen. S ince th e  p lain tiff claim s through  Salahudeen  
h e  is  eq u a lly  bound. •• ■ . . .  • •

F or  these' reasons I  w ould  d ism iss th is appeal w ith  costs.

P.OS.E, C .J.— I agree.

A p p e a l  d is m isse d .


