
8 8 2  W U E Y E W A B D E N E  J .—Kondiah and Inspector of Police (C . I. D.).

1946 Present: Wijeyewardene J.

K A N D IA H , A p p ellan t, and IN S P E C T O R  O F  P O L IC E  (C . I .  D .) ,
R espon dent.

■837— M. C. Colom bo, 4,817.

Defence ( War Equipment) (Purchase by Civilians) Regulations, 1944—  
Regulation 8—Charge of possession of property belonging to Air 
Ministry—Right of accused to plead bona fide purchase.
Where the accused was charged for being in possession of a set of

ear-phones, property belonging to the Air Ministry (War Department), 
in breach of Begulation 3 Of the Defence (War Equipment) (Purchase
by Civilians) BegulationB,—

Held, that 'it was open to the accused to prove by way of defence
that he was in possession of the article having purchased it in ignorance 
of the fact that it was property belonging to the Air Ministry.

y ^ P P E A L  against a con v iction  by  th e M agistrate o f  C olom bo.

H . Wanigatunga (w ith  h im  Nihal Gunasekere) fo r  the accused ,
appellant.

T . K . Curtis, C .C., for  the Crow n.
Cur. adv. vult.

S ep tem ber 4, 1945. W ijeyewardene J .—

T h e accused  w as con v icted  and sentenced  to  pay a fine o f R s . 75 for 
be ing  in possession  o f  a se t o f ear-phones, property  belonging to  the A ir 
M in istry  (W a r  D ep artm en t), in breach  o f  R egu lation  3 o f  the D efen ce  
(W a r  E q u ip m en t) (P u rchase by  Civilians) R egulations, 1944, published 
in  G azette  N o. 9 ,298  o f A u gust 4 , 1944.

R egu lation  2  o f th ese regulations m akes it an offence to  obtain  by  
w ay  o f purchase, g ift  or  loan  an article  referred to  in R egu lation  6  bu t 
states that it  shall be  a defen ce  for a person  so charged to  p rove  that 
“  he acted  in ignoran ce o f  th e  fa c t  ”  th at th e  article w a s -a n  article to  
w h ich  those regulations applied . R egu lation  3 then  proceeds to  m ake 
th e m ere possession  o f  such  an article  an offence and puts th e burden 
on  th e  person  charged  to  p rove th at h e w as in  la w fu l'p ossess ion  o f  the 
article'. I t  is, therefore, open  to  the accused  in th is case to  prove b y  
w ay  o f  d e fen ce  th at h e w as in possession  o f  th is article having purchased 
it  in  ignorance o f this' fa c t  that it  w as property  belonging to  the A ir 
M in istry .



Patera and Van 8<tnden (Impedot of Police).

T h e  a ccu sed  w as qu estion ed  b y  P o lice  In sp e c to r  N agaratnam  about 
a  6et o f  ear-ph ones, an d  th e  a ccu sed  ad m itted  p rom p tly  th a t h e h ad  a 
se t w h ich  h e  had  p u rch ased  fr o m  th e  p r iest o f  W elik u m bu ra  T em p le , 
K elan iya . T h e  In sp e cto r  w en t th ereupon  t o  the a ccu sed ’ s h om e and 
fou n d  th e ear-ph ones k ep t o p en ly  in th e  fron t verandah.

T h e a ccu sed  gave ev id en ce  and  ca lled  th e  priest as a w itness. A ccord in g  
to  the ev id en ce , as a ccep ted  by  the M agistrate , th e  priest had  a  w ireless 

-se t c om p le te  w ith  ear-ph ones and  th e  accu sed  inqu ired  from  h im  h ow  
he had g o t th ese  articles and  learn t th at he had pu rch ased  th em  from  
on e  P iyadasa . A s  the accu sed  w ished  to  h a v e  a sim ilar set, th e priest 
bou ght a set in cluding  the ear-ph ones in qu estion  from  P iyadasa  and 
h an ded  th em  to  the a ccu sed  w h o  pa id  B s . 35 fo r  th em .

T h e  learned M agistrate co n v ic te d  th e accu sed , as h e th ou gh t th at 
th e accused  shou ld  and w ou ld  h ave  observ ed  th e  C row n  and th e letters 
A . M . on  either side o f  it appearing on  th e ear-ph ones and  w ou ld  thus 
h a v e  kn ow n  at th e  tim e o f  th e pu rch ase th at he w as bu y in g  A ir  M in istry  
property. I n  v iew  o f  th is  observation  o f  the M agistrate I  exam ined  the 
ear-ph ones. T h e  letters A . M . an d  th e C row n  are in  b lack  and appear 
on  a b lack  ground and th eir  size m oreov er  is su ch  as n ot t o  a ttract the 
a tten tion  o f  an yone. O ne w ou ld  easily  m iss seeing  these m arks unless 
o n e  w as look in g  fo r  th em . I  see n o  reason  w hatever to  d isbelieve  the 
accused  w hen , he said th at h e d id  n ot see these m arks u n til th ey  w ere 
p o in ted  ou t to  h im  a fter  his arrest an d  th at he h ad  n o  reason  to  su sp ect 
th a t the articles w ere th e p rop erty  be lon g in g  t o  the A ir  M in istry  as the 
priest had sim ilar articles op en ly  a n d  there w as n o  secrecy  in  th e  arrange­
m en ts m ade b y  the priest to  le t h im  h ave the set and th e  ear-phones. 
T h e  accused  has a good  record  as a P o lice  C on stab le  fo r  e ig h t years 
and it is n ot lik e ly  th at he w ou ld  h ave  b ou g h t the ear-phones and k ep t 
th em  op en ly  if  h e  knew  th em  to  b e  A ir M in istry  prop erty . I  a llow  the 
appeal and set aside th e  con v iction .

Appeal allowed.


