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Will—Onus of proof in case of suspicion—Statements made by the testatrix 
regarding the disposition of property—Admissibility—Evidence Ordi­
nance, ss. 14 and 32. 

Where, on an application for probate, suspicion attaches to a will a 
Court should not pronounce in favour of it unless the suspicion is-removed 
and the Court is judicially satisfied that the paper propounded does 
express the true will of the deceased. 

Statements made by a testatrix shortly after the execution of her will 
to the effect that she had given all her property to her child are admissible 
under section 14 of the Evidence- Ordinance. 

P^ P P E A L from an order of the Distr ict J u d g e of Jaffna 
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Cur. adv. vult. 
October 27, 1937f-"'HEARNE J . — 

T h e pet i t ioner propounded the document marked P 2 as the last w i l l 
of his deceased daughter, and probate Was refused on the finding of the 
J u d g e that the deceased w a s not a w a r e of t h e contents and nature of the 
w i l l w h e n she set her s ignature to it. H e he ld that it w a s the intent ion 
of the testatr ix to bequeath her property to her minor s o n w i t h a l i fe 
interest to her parents and by impl icat ion that the disposition of her 
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property, according to the tenor of P 2, " t o her son a n d father a n d 
m o t h e r " w a s contrary to the instruct ion she g a v e t h e N o t a r y w h o 
drafted P 2. 

T h e onus of prov ing a w i l l l ies upon t h e party w h o propounds it. T h e 
canons of proof vary according as t h e w i l l i s a reasonable and natura l 
o n e or the reverse . " W h e r e a suspic ion at taches to a w i l l , a Court m u s t 
b e v ig i lant and jea lous in e x a m i n i n g t h e e v i d e n c e in support of t h e 
instrument , in favour of w h i c h it ought not to pronounce un les s t h e 
suspicion is removed , and it is judic ia l ly satisfied that t h e paper p r o ­
pounded does expres s the true w i l l of t h e d e c e a s e d . " I n t h e s e 
c ircumstances the person propounding a w i l l must , as it i s said, " sat i s fy 
t h e consc ience of the C o u r t " not on ly that a testator w a s in such a s t a t e 
of mind as to be able to authorize , and to k n o w that h e w a s author iz ing , 
the execut ion of a d o c u m e n t as his wi l l , ,but also that h e k n e w a n d 
approved of the contents of the document . 

In regard to the first point I agree w i t h the J u d g e that t h e w i l l w a s t h e 
reverse of reasonable and natural . I endorse the reasons h e g i v e s i n 
support of his v i e w and it is unneces sary to re i terate t h e m here . C lear ly 
the pet i t ioner appreciated the unreasonableness of the beques t to h i m arid 
h i s w i f e of two- th irds of t h e testatr ix's es tate and it w a s u n d o u b t e d l y for 
th i s reason that h e stressed, if it i s true, t h e u n h a p p y re lat ions e x i s t i n g 
b e t w e e n the tes tatr ix and her husband. B u t as the J u d g e correc t ly 
pointed out this part of h i s e v i d e n c e w a s irre levant . E v e n a s s u m i n g t h e 
tes tatr ix w a s on bad terms w i t h her husband this-is no reason for d i v e r t i n g 
f r o m her only chi ld w h o , according to the ev idence , w a s v e r y dear to her , 
two- th irds o f her disposable es ta te to her aged parents . 

In regard to t h e second point the c ircumstances w e r e such as m o s t 
properly a w a k e n e d the v ig i l ance of the Court. Two- th irds of the proper ty 
according to P 2, w o u l d b e c o m e t h e property of the testatr ix 's father a n d 
m o t h e r and their he ir w a s a y o u n g m a n w h o w a s marr ied to t h e d a u g h t e r 
of the N o t a r y w h o prepared P 2. P 2 is a l l eged to h a v e b e e n read and 
approved by the tes tatr ix before the w i t n e s s e s .to her s ignature c a m e in to 
her sick room. T h e persons w h o g a v e e v i d e n c e to this effect w e r e t h e 
pet i t ioner and t h e N o t a r y both of w h o m are interes ted part ies and the 
s i s ter- in- law of the pet i t ioner w h o m a y h a v e b e e n preva i l ed u p o n to g i v e 
fa lse tes tamony. A f t e r t h e w i t n e s s e s to the e x e c u t i o n of the " w i l l " 
had been brought in o n e copy is a l l eged to h a v e b e e n read by the No*ary 
w h i l e the other is s tated to h a v e b e e n in the h a n d s of Dr . Mil ls , b u t 
Dr. Mills , w h o w a s o n e of t h e w i t n e s s e s , and Mr. S w a m i n a t h a n , w h o w a s 
t h e other, d e n y this. M u c h has b e e n said to cast, doubt on the v e r a c i t y 
of Dr. Mil l s and Mr. S w a m i n a t h a n but on a r e v i e w of the w h o l e case, a n d 
taking Mr. IJayley's object ions into considerat ion, I th ink that t h e J u d g e 
w a s ent i t led to b e l i e v e t h e m in regard to t h e c i rcumstances preced ing t h e 
execut ion of P 2. A po int w a s m a d e of t h e fact that it w a s not suggested-
t o the Notary in cross -examinat ion that h e had fai led to carry out. t h e 
testatr ix's instruct ions . This is true but it m u s t not be g i v e n a n 
exaggera ted importance . T h e Notary had deposed to the reading cf the 
w i l l in the presence of the tes tatr ix . T h e object of this e v i d e n c e w a s t o 
s h o w that h e h a d carried out her instruct ions , for h a d h e no' done ^ v h e 
w o u l d not h a v e dared read P 2 in t h e presence of the tes ta tr ix w i t h 
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Dr. Mills in a posit ion to veri fy w h a t h e w a s reading. On this most 
important point he was strongly attacked in cross-examination, and the 
ev idence of Dr. Mil ls and Mr. S w a m i n a t h a n w h i c h the Judge bel ieved 
negat ived his evidence. 

A l t h o u g h no comment is m a d e by the Judge on this aspect of the case 
I do not understand w h y the w i l l w a s not executed on February 7. 
According to the Notary w h e n h e w a s at the hospital on the 7th the 
tes tatr ix " pressed m e to get her s ignature that day " and h e adds, s" if 
t h e wi tnesses w e r e there I should h a v e attested the w i l l that day itself ". 
Sure ly t w o wi tnesses could have , been found in a large private hospital ? 
T h e doctor in charge and the nurses w e r e available. But h e did not h a v e 
the w i l l executed . H e came back three days later. This w a s a long t ime 
for the engrossment of a s imple w i l l and a l though h e is a Notary it w a s 
not til l h e w e n t to the hospital on February 10, that " h e thought of 
w i t n e s s e s " . The petit ioner, however , had seen to the matter. H e had 
spoken to Mr. S w a m i n a t h a n the previous day and the Notary brought in 
Dr. Mills . The act iv i ty of the pet i t ioner of wh ich one is conscious 
throughout the ev idence is not one of the least suspicious e lements in the 
case. H e k n e w of the ^dispositions beforehand, he was present at the 
execut ion , h e had read P 2 before it w a s " s h o w n to' and read by " the 
testatrix , h e w a s present w h e n the Notary received his instructions, h e 
had " vo lunteered to ask Mr. S w a m i n a t h a n to s ign as a w i t n e s s " , h e 
kept the. w i l l and finally h e w a s in some unexpla ined w a y responsible, to 
use his o w n word, for the " commot ion " oh February 7 w h i c h frustrated 
the testatrix's desire to comple te the execut ion of her w i l l on that day. 
It is unfortunate that the Rev. Mr. Se lvaratnam w a s not a witness . His 
ev idence might have rendered less obscure t h e happenings on the.7th. 

On the other hand w h a t has been stressed by Mr. Hay ley is the activity 
of Dr. Chell iah, the brother of the testatrix's husband. His interest, 
however , has this to commend it. It is disinterested. Noth ing is 
c la imed by h i m or his brother. Their case is that the testatrix's intention 
w e r e that her parents w e r e to rece ive a l i fe- interest on ly and her son the 
entire property. There can be no doubt that his suspicions regarding 
the integrity of the Notary w e r e roused and according to the findings of 
the Judge he w a s justified in h i s suspicions. 

A point of l a w arose but it w a s not pressed. . T h e testatrix is al leged to 
h a v e referred to the wi l l she had executed after its execut ion. According 
to the ev idence of her night nurse w h o s e impartial i ty has not been 
seriously impugned the testatr ix told her she had " g iven all her property 
to her c h i l d " . Dr. Chell iah's ev idence is that she told h im " she had 
wr i t ten everyth ing in favour of t h e ' c h i l d " , w h i l e A. R. Pau l and the 
husband say she said she had bequeathed her property to her chi ld 
subject to a l i fe interest in favour of her parents . It i s possible that she 
d id not g ive full detai ls of her " w i l l " to the nurse and Dr. Chel l iah for 
reasons w h i c h it w o u l d be fut i le to conjecture. The quest ion is whether 
her declarations, according to these wi tnesses , that she had bequeathed 
al l her property to her chi ld are admiss ible in ev idence . In Doe v. Hardy \ 
Lit t ledale J. thought the declaration of the testator w e r e admissible to 
s h o w his- intent ions w h e r e the defence w a s e i ther fraud, c ircumvent ion or 
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forgery. In the present case fraud is a l leged. In Cey lon w e are g o v e r n e d 
b y our o w n Evidence Ordinance. A r e these declarat ions admiss ib le 
under this Ordinance? It has been argued that s t a t e m e n t s of deceased 
persons can only be proved under sect ion 32 of the Ordinance t h e pro­
v is ions of w h i c h are inappl icable in the present case. I l lustrat ion ( m ) t o 
section 14 appears to m e to b e an a n s w e r to this . " T h e quest ion is , 
w h a t w a s t h e s tate of A's h e a l t h at the t i m e w h e n an insurance on h i s 
l i fe w a s effected. S t a t e m e n t s m a d e by A as to the state of h i s health" at 
or near the t i m e in quest ion are re l evant f a c t s " . This i l lustrat ion 
fo l lows Engl i sh Law. T h e case of Aveson v. Lord Kinnaird and others' 
was an action by the husband u p o n a pol icy of insurance on the l i fe of h i s 
wife . It w a s he ld " t h a t declarat ions m a d e b y t h e w i f e w h e n l y i n g in 
bed apparent ly ill, s ta t ing the bad s ta te of her hea l th at the per iod of her 
go ing to M (wh i ther s h e w e n t a f e w d a y s before i n order to b e e x a m i n e d 
by a surgeon, and to ge t a certificate from h i m of good h e a l t h preparatory 
to m a k i n g the insurance) . . . . are admiss ib le i n e v i d e n c e to s h o w 
her o w n opinion, w h o best k n e w the fact, of t h e ill s tate of her h e a l t h a t 
the t i m e of effecting the po l icy . . . . " . It is in accordance w i t h 
Engl i sh l aw that w h e n e v e r the m e n t a l f ee l ing of an indiv idual is mater ia l 
the express ion of such f e e l i n g m a d e a t t h e t i m e in ques t ion m a y b e 
proved. " If it i s the natural l anguage of the affection i t furnishes 
sat isfactory ev idence and often the on ly e v i d e n c e of its ex i s tence . T h e 
quest ion w h e t h e r it w a s f e igned or real is for the J u r y to de termine ." 
S o under sect ion 14 of our Ordinance the declarat ions of t h e tes ta tr ix are, 
in m y opinion, admiss ib le as s ta tements from w h i c h it could b e inferred 
that a part icular state of m i n d w h i c h g a v e va l id i ty to a part icular phys i ca l 
act ( the s igning of P 2) did or did not accompany the doing of that act. 

I n o w turn to R 1 and P 9. Shor t ly after the " w i l l " w a s e x e c u t e d 
t h e husband paid a vis i t to t h e deceased " w h e n t h e r e appears " as t h e 
J u d g e remarks " to h a v e been an inc ident b e t w e e n the husband a n d the 
pet i t ioner" . Af ter the husband had re turned to P o i n t P e d r o w h e r e h e 
w a s stat ioned the deceased w r o t e to h im. In the le t ter occur these w o r d s 
" D o not take ser ious ly the behav iour of the fool ish o ld m a n - . . . . 
I did not wr i t e a n y t h i n g in such a fool i sh w a y . Wi l l I do a n y t h i n g to 
harm m y chi ld? E v e r y t h i n g can b e done w h e n I c o m e t h e r e " . T h e 
husband's le t ter to h i s w i f e conta ins t h e s e sentences . " I w a r n e d you" to 
be careful. Y o u h a v e d o n e good to t h e daughter of S i n n a t h a m p e r ( h e i s 
t h e Notary) b y s igning a w a y happi ly (?) to do harm af terwards t o the 
chi ld . Y o u did not unders tand w h a t y o u did . ^ Y o u w r o t e 
and g a v e to y o u r father to p lease h i m " . T h e s e quotat ions are trans ­
lat ions from Tami l and it is poss ib le that t h e y m a y h a v e lost s o m e of t h e 
m e a n i n g intended or h a v e ga ined s o m e un in tended force in the process of 
translat ion. The Judge w h o is h imse l f a T a m i l g e n t l e m a n and w h o 
w o u l d therefore be able to read t h e or ig inals does not appear to h a v e 
at tached m u c h signif icance to them. It has , h o w e v e r , b e e n pressed u p o n 
us that t h e y indicate that the tes tatr ix h a d to ld her h u s b a n d that she h a d 
g i v e n her property to her chi ld and h e r parents , and that h i s l e t t er a n d 
t h e v is i t of Dr. Che l l iah s h o w a de terminat ion o n t h e part of t h e h u s b a n d 
and Dr . .Chel l iah to induce her to m a k e another wi l l . 

* 8 Boat. 188. 
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I do not th ink that the testatrix's letter to her husband necessari ly 
bears this construction. If she had told h im, as h e says she told h im, 
that she had le f t her property to her child w i t h a l ife-interest to h e r 
parents she w o u l d be qui te capable of saying that she had not done 
anyth ing to harm the child and that, if this had been done by g iv ing a 
l ife-interest to her parents, the w i l l could be altered after she had recovered 
and returned to h im. T h e husband's reply w a s undoubtedly one he h a d 
w r i t t e n in resentment . A w a y from his influence his w i f e had made a 
w i l l t h e effect of w h i c h w o u l d be to exc lude h im e v e n from the manage­
m e n t of the property during the minority of his son! In this frame of 
m i n d it is qui te possible that h e w o u l d h a v e suggested that the child 
m i g h t b e harmed and t h e petit ioner's son and the latter's w i f e benefited 
b y the pet i t ioner h a v i n g a l ife-interest. It is true t h e husband's answers 
at page 107 of the typescript are unhappi ly worded. They m a y have 
suffered in translation. I do not, however , think h i s let ter can be regarded 
as conclus ive of k n o w l e d g e on his part that h i s w i f e had left her property 
to her child and her parents . 

In m y opinion the J u d g e w a s right in refusing probate. The appli­
cat ion for probate of P 2 in i ts ent irety w a s the only application be fore 
him, and I w o u l d dismiss the appeal w i t h costs. It would , I think, be 
in the in teres t of the chi ld if the Publ i c Trustee intervened in this matter 
and I understand from Mr. Perera that such a course wou ld c o m m e n d 
itself to the father of t h e child. On intestacy the entire property of t h e 
tes tatr ix w o u l d d e v o l v e on the child and this, I think, would be in accord­
ance w i t h her wi shes . 

MAARTENSZ J.—I agree. Appeal dismissed. 


