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Present: Pereira J . and E n n i s J . 

P E R E R A v. P A L A N I A P P A C H E T T Y . 

70—D. C. Colombo, 3,819. 

Death of judgment-debtor before execution of decree—Civil Procedure Code, 
a. 341—Assets of on estate brought into Court by administrator— 
Seizure by creditor—Concurrence—Civil Procedure Code, ss. 199, 
232, and 362. 

Section 341 of the Civil Procedure Code lays down the procedure 
for the execution of a decree when the judgment-debtor dies before 
i t is fully executed. The use of the word " m a y " in the section, 
does not imply that the decree m a y be executed in a manner other 
than that laid down in the section. I t merely indicates t h e 
permissible procedure for' the execution of a decree in the circum­
stances mentioned in the section. 

Where the administrator of the estate of a deceased person 
brought into Court a sum of money as assets of the estate, and the 
sum was seized on a writ issued at the instance of a creditor of the 
estate, c laims to the amount seized are not to be disposed of either 
under section 352 or section 199, but under section 232 of the Code, 
and the rights of parties as to concurrence or preference are 
governed by the general law and not the English law. 

r j ~ l H E fac t s appear from t h e judg ment . 

H. J. C. Pereira, for appel lant . 

H. A. Jayewardene, for administrator. 

A. Drieberg, for respondent . 

Cur. adv. vult. 

J u n e 27 , 1913. PEKETBA J . — 

I n th i s case the administrator brought into Court a certain s u m 
of m o n e y a s a s se t s of t h e e s ta te of t h e deceased wh ich h e w a s 
administer ing. The a m o u n t brought in to Court w a s insufficient t o 
m e e t all t h e d e m a n d s on t h e e s t a t e . I t appears that t h e respondent 
(Palaniappa Chet ty ) had a decree against t h e deceased in case 
N o . 30 ,586 of the Dis tr ic t Court of Colombo, and on that decree 
h e had the m o n e y brought into Court by the adniinistrator seized. . 
Be fore proceeding further, I should like t o observe t h a t I cannot 
unders tand t h e learned J u d g e ' s observat ions on Mr. Ras iah 
J o s e p h ' s object ion that t h e judgment-creditor in N o . 30 ,586 did not 
fol low t h e procedure of sect ion 3 4 1 Of t h e Civil Procedure Code. 
H e s a y s t h a t t h e judgment-creditor " m o v e d to subst i tute t h e 
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i (1806) 9 N. L. B. 161. 

adminis trator a s de fendant , a n d writ i s s u e d against h i m . ' ' I f so , 
i t s e e m s t o m e t h a t t h e procedure of s ec t ion 8 4 1 h a d pract ical ly 
b e e n compl i ed w i t h , a n d y e t t h e l earned J u d g e s a y s : " T h e sec t ion 
i s discret ionary, a n d I d o n o t th ink t h a t t h e se izure i s bad o n t h a t 
a c c o u n t . " I f h e m e a n s t h a t t h e s ec t ion h a s n o t in fac t b e e n 
compl i ed w i t h , t h e se izure , i n m y opinion, w a s clearly bad . T h e 
sec t ion , n o doubt , i s d iscret ionary i n a s e n s e , b u t n o t i n t h e s e n s e 
i n w h i c h i t apparent ly i s unders tood t o b e s o b y t h e learned 
Dis tr ic t J u d g e . T o i l lus trate t h e pos i t ion . W h e n i n sec t ion 9 4 ( to 
t ake a s ec t ion a t random) t h e Code s a y s t h a t a par ty m a y b y l e a v e 
of Court , t o b e obta ined o n m o t i o n ex parte, del iver interrogatories 
for t h e e x a m i n a t i o n of t h e oppos i te party , t h e Code does not m e a n 
t h a t interrogatories m a y b e del ivered in t h e m a n n e r prescribed 
or in a n y other m a n n e r . W h a t i t m e a n s is t h a t interrogatories 
m a y b e del ivered in t h e m a n n e r prescribed by t h e Code or n o t 
a t all. A n d so , w h e n a judgment -debtor d ies before t h e decree 
h a s b e e n ful ly e x e c u t e d , i t i s n o t o p e n t o t h e creditor t o proceed 
in a n y w a y o ther t h a n t h a t prescribed in s ec t ion 3 4 1 . H e m a y 
proceed as ind icated in t h a t sec t ion or not a t all . T h a t , I t a k e i t , 
i s t h e force of t h e word " m a y " u s e d in t h a t sec t ion . If, therefore, 
in t h e p r e s e n t case , t h e creditor i n N o . 3 0 , 5 8 6 did not , after t h e d e a t h 
of h i s debtor , proceed under s ec t ion 3 4 1 , t h e se izure under h i s writ 
of t h e s u m of m o n e y in q u e s t i o n w a s clearly bad, a n d for t h a t reason , 
if n o t h i n g e l se , t h e order appea led from cannot , in m y opinion, b e 
supported . B u t , a s s u m i n g t h a t t h e respondent m a d e d u e appl icat ion 
t o t h e Court for e x e c u t i o n a n d h a d t h e m o n e y in ques t ion se i zed 
under h i s wri t , c a n i t b e sa id t h a t h e is in a be t ter pos i t ion t h a n 
creditors w h o h a d not in s t i tu ted ac t ions a n d obta ined j u d g m e n t s ? 
I agree w i t h t h e Di s tr i c t J u d g e t h a t t h i s case does n o t fal l u n d e r 
sec t ion 3 5 2 of t h e Civil Procedure C o d e ; a n d t h e case of Hay v. 
The Administrator of Nunn's Estate 1 does n o t permi t of t h e appl ica­
t i o n of s ec t ion 199 of t h e Code t o t h i s c a s e . S e c t i o n 350 cannot b e 
appl ied , b e c a u s e t h a t s ec t ion appl ies only w h e r e m o n e y i s paid i n t o 
Court t o t h e credit of a regular " act ion " as def ined i n t h e C o d e ; 
a n d i t s e e m s t o m e t h a t t h e sec t ion under w h i c h t h e c a s e real ly 
fal ls i s s ec t ion 2 3 2 . T h e m o n e y brought in b y t h e adminis trator 
i s n o w m o n e y i n t h e c u s t o d y of t h e Court , and it i s o p e n t o any 
creditor w h o des ires t o s e i z e i t or a n y port ion of it t o d o so under 
s e c t i o n 2 3 2 . I t h a s b e e n recent ly h e l d b y th i s Court t h a t in t h e 
e v e n t of a se izure of m o n e y under t h a t s e c t i o n q u e s t i o n s of t i t l e or 
priority are t o b e dec ided i n t h e s a m e m a n n e r a s c l a i m s t o property 
s e i zed in e x e c u t i o n are adjudicated u p o n under s e c t i o n s 2 4 2 t o 2 4 5 
of t h e Civi l Procedure Code ( see 2 1 , 3 2 8 , D . C . K a n d y ) ; a n d if 
s e c t i o n 3 5 2 does n o t a p p l y t o t h i s case , I d o n o t s e e w h y t h o s e 
c l a i m s s h o u l d b e c l a i m s i n re spec t of w h i c h appl icat ions for e x e c u t i o n 
h a v e b e e n m a d e . T h e o l d procedure a s la id d o w n b y Moncreiff 
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1B18. A.C.J. in the case of Palaniappa v. Seidik 1 would apply; that is 
PBBHIBA J. to say, parties who claim concurrence or preference may support 
Perera v their claims by means of affidavits. 

Palaniappa I would set aside the order appealed from and remit the case to 
Ohetiv the Court below (1) to ascertain whether, as a matter of fact, there 

has been a proper seizure of the money in question; and (2) if there 
has been such a seizure, to adjudicate upon the claims made under 
section 282 of the Civil' Procedure Code. The rights of parties 
as to concurrence and preference in a case like this are, in my 
opinion, governed by the general law of the land, and not the English 
law. I would let all costs abide the event. 

ENNIS J . — I agree. 
Set aside and sent back. 


