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1971 Present: Sirimane, J .

S . M . R A S H E E M , A p p e lla n t , and Y .  B . E K A N A Y A I C E  (L a b o u r  O fficer),
R e sp o n d e n t

S.G. 643/70— M . C. Kandy, 61325 ■

Industrial Disputes Act [Cap. 131)—Sections 31 D []), 40 (1) [g), 43 (1), 43 (4)— Order 
made by Labour Tribunal—Failure of employer to comply with it—Procedure 
for punishment of such offence.

Where an employer who has boon ordered by o Labour Tribunal to deposit 
a sum o f money for tho benefit o f a workman is prosecuted for failing to comply 
with the order in contravention of section 40 o f  the Industrial Disputes
Act, there is no burden on the prosecution to prove before the Magistrate,
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independently o f  any evidence led before tho Labour Tribunal, that the accused 
was in fact the employer o f  tho workman. In such a case, tho status o f the 
parties has already been dotorraincd by tho Labour Tribunal and, by virtue o f 
section 31 D (1) o f  the Act, “  shall not bo called in question in any Court

When an employer is sentenced to pay a fine under section 43 (1) o f  the 
Industrial Disputes Act, there i3 provision at tho samo time in section 43 (4) to  
ensure that tho workman gets tho benefit o f the order ho has obtained from 
the Labour Tribunal.

A p p e a l  f r o m  a  ju d g m e n t  o f  th e  M a g istra te ’s  C o u r t , K a n d y .

F . G. Perera, f o r  t h o  accu sed -a p p e lla n t.

Kumar Amarase.he.ra, C ro w n  C ounsel, f o r  th e  A t to r n e y -G e n e r a l .

A u g u s t  1, 1 9 7 1 . SranuA X E , J .—

T h e  a c c u s e d  w a s  c h a r g e d  w ith  h av in g  c o m m it t e d  a n  o ffe n ce  u n d e r  
th o  In d u s tr ia l D is p u te s  A c t ,  in  th at he, b e in g  a n  e m p lo y e r ,  fa ile d  to  
c o m p ly  w ith  a n  o r d e r  m a d e  in  resp ect o f  h im  b y  a  L a b o u r  T r ib u n a l, in  
c o n t r a v e n t io n  o f  s e c t io n  4 0  (1) (q) o f  th e  In d u s t r ia l  D isp u te s  A c t  
(C h a p ter  1 3 1 ).

T h e  a c c u s e d  p le a d e d  n o t  g u ilty . A t  th e  t r ia l c e r t a in  o ffice rs  o f  th e  
L a b o u r  T r ib u n a l, K a n d y ,  p ro d u ce d  th e  o r d e r  in  th e  r e le v a n t  L a b o u r  
T r ib u n a l ca se  ( P  1) in  w h ic h  th e accused , as th e  e m p lo y e r  o f  o n e  J a b a r , 
h a d  b e e n  o r d e r e d  t o  d e p o s it  a  su m  o f  R s . 59G w ith  th o  A ss is ta n t 
C om m ission er  o f  L a b o u r ,  K a n d y , fo r  th o  b e n e fit  o f  t h e  w o rk m a n .

T h e  a c c u s e d  w a s  s e r v e d  w ith  su m m ons b e fo re -th e  in q u ir y  b y  th e  L a b o u r  
T rib u n a l, a lth o u g h  h o  c h o s e  to  ignore  it. H e  w a s  a ls o  s e n t  a  c o p y  o f  th o  
o r d e r  (P  1) b y  r e g is te r e d  p o s t .

A t  th e  tr ia l, th e  a c c u s e d  to o k  u p  the p o s it io n  t h a t  h e  w a s  o n ly  a  tru stco  
o f  th e  m o s q u e  a t  w h ic h  th o  w ork m an  w as e m p lo y e d ,  a n d  th a t  lie  w as n o t  
th o  e m p lo y e r .

C ou n sel f o r  th o  a p p e lla n t  su bm its th a t th e  p r o s e c u t io n  sh o u ld  p r o v e  
b e fo re  th e  M a g is t ra te  in d e p e n d e n tly  o f  a n y  e v id e n c e  le d  b e fo r e  th o  L a b o u r  
T r ib u n a l 'th a t  th e  a c c u s e d  w as in  fa c t th e  e m p lo y e r  o f  t h e  w o rk m a n .

I  d o  n o t  th in k  t l i i3 is  n ecessa ry . T h e  s ta tu s  o f  th e  p a rt ie s  ha3 a lrea d y  
been  d e te rm in e d  b y  th e  L a b o u r  T ribu n al. U n d e r  s e c t io n  31 D  (1 ), su ch  
a n  o rd e r  i3 “  fin a l a n d  sh a ll n o t  b e  ca lled  in  q u e s t io n  in  a n y  C o u rt  ” . A n  
a p p ea l a g a in s t  s u c h  a n  o r d e r  to  the S u p rem e C o u r t  i3 o n ly  o n  a  qu estion  
o f  la w . I  th in k  th e  in te n t io n  o f  tho leg is la tu re  w h e n  e n a c t in g  se c t io n  
4 0  (1 ) (q) w a s t o  e n su re  th a t  orders o f  a  L a b o u r  T r ib u n a l  a re  co m p lie d  
w ith  b y  e m p lo y e r s  a n d  n o t  flou ted  w ith  im p u n it } -.

T h e  a p p e a l m u s t  th e r e fo r e  fa il.
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T h e  le a rn e d  M a g istra te  h a s  im p o s e d  a  fine o f  R s . 500 u n d e r  s e c t io n  
4 3  (1 )  o f  th e  A c t .  H o  h a d  th e  p o w e r  t o  d o  s o , b u t  th e  o r d e r  d o e s  n o t  
h e lp  t h o  w o rk m a n  a t a ll. T h e re  is  p r o v is io n  in  se c t io n  43 , s u b s e c t io n  (4 )  
t o  e n su re  th a t  th e w o rk m a n  g e ts  th e  b e n e fit  o f  th e  o rd e r  h o  h a s  o b t a in e d  
f r o m  th e  L a b o u r  T r ib u n a l.

I  a ffirm  th e  c o n v ic t io n , b u t  a lte r  t h e  se n te n ce  as fo llo w s  :— th e  a c c u s e d  
is  s e n te n c e d  t o  p a y  a  fin e  o f  R s . 5 0 , in  d e fa u lt , tw o  (2 ) w e e k s ’ s im p le  
im p r iso n m e n t . I n .a d d i t io n  t o  th a t  se n te n ce , I  m a k e  o r d e r  t h a t  t h e  
a c c u s e d  sh o u ld  p a y  th e  su m  o f  R s . 59G as  o rd ered  b v  th e  L a b o u r  T r ib u n a l  
in  (P  1 ) w ith in  tw o  m o n th s  o f  th e  r e co r d  rea ch in g  th e  M a g is t r a te ’s 
C o u r t . I  n eed  h a rd ly  a d d  th a t  i f  th is  su m  is n o t  p a id  as o r d e re d , i t  m a y  
b e  r e c o v e r e d  as a  fine.

Conviction affirmed. 
Sentence altered.


