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Fideicommissum created by will—Poewer of appointment of fidelcommissary conferred
one ﬁduciary—»ﬁ'zrch power must be exercised within the limits dmposed by
lestator.

In & fidoicommissum created by will the testator may empowoer the fiduciary
10 nominate the fideicoramissary, but the exercise of such power of appointment
must be clnsely examined to escortain wheihor the fiduciary has acted within
the strict limits of the mandate imposod on him.

APPEAL from 2 judgment of the District Court, Colombo.

In & fideicommissum created by wiil (PI) the testator devised certain
property to his six children as fiduciaries. One of the clauses in the will
provided that if a fiduciary died without leaving children hig (or her)
share should devolve equally upon his surviving hrothers and sisters,
but he was, in such a ease, given the power to appoint by will “ any one
or more of my other children upon the same conditions and restrictions
as are hiercin contained or to any one or more of the issue of any deceased -
ehild of mine upon such conditions and restrictions us he or she shall deem
fit and proper, or without any cendition or restriction whatsoever .

Florence, one of the fiduciaries, died without issue in 1930. By her
last will (P2) she devised to her sister Adelinc and brother Granville
her %th share absoludely and not subjeet to ‘‘ the same eonditions and
restrictions ' as were contained in the will 1. One of the questions
for decision in this appeal was whether, by the exereise of the power of
appointment in this way, Florence acted wltre wires and whether her
appointment was therefore void and of no effect,

H. V. Perera, K (., with P. Navaratnarajah and A. Nagendra, for peti-
tioner appellant.—Hendrick Seneviratue by last will P1 devised to his

‘six children, ruder alia. the property in gquestion sabject to a fideicommis-

suam in favour of his grandchildren. The last will P1 further provided that

- if any child of the testator died issueless, the share of such chitd should

devolve equallyon the testator’s other children und issue of any deceased
child, the latter taking per stirpes. A child of the testator was also
given a power of appointment by which such child could exercise that
power of appointment by last will and give snch child’s share to any
oneor more o the otherchildren “ subject tothe same terms and conditions”
as contained in the testator’s will or to any issue of a deceased ehild
absolutely. The last will Pt also provided that any shares bequesthed
to the children under the ordinary clavse of the will or which the
children might inherit in any other manner nnder will should be held
by the children undoer the conditions and restrictions mentioned in
the will P1. Florence, one of the children of the testator, died without
issue, leaving a last will, P2, Ly which she begucathed one half of the
property in question to her brother Grunville absolutely. Granville”
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in his own right possessed one-sixth of the said property under PL.
He died intestate without issue, and his interests devolved on his
brothers Irwin and Vincent and his sister Adeline. The petitioner-
appellant’s case is that the shares which Vincent inherited through
Granville are free of any fideicommissum. The share which Vincent
obtained throngh Granville can be classified under two heads. Granville
got 4 of § under Florence’s will P2 and Vincent thus got } of this 1 of
4, namely, 1/36. Cranville’s own: } also devolved on Adeline, Irwin
and Vincent, and Vincent thus got } of 1. As rogards what devolved
on Granville under the will P2, it did not dovolve under the father's
will P1. When a power of appointment is eoxercised by last will the
person. appointed takes under the will of the dones of the power an

not under the will of the creator of the power. Soe Jackson v. Commis-
sioner of Stamps' and Madres and Souihern Mahrette Rly. Co. v.
Bezwada Municipality®.  As regards the } of } which Vincent obtained
from Granville directly, this is not a share bequeathed to Vincent under
the will P1 and therefore is not subject to any conditions and
restrictions croated by P 1. Both shares in Vincent's hands are thus
free of any fideicommissum.

Kingsley Herat, for respondents—Under tho Roman Dutch law a
power of appointment can be created cnly by way of a fideicowmmissum.
The donee of the power is the fiduciary, and the persons selected by
the donee of the powor are the fideicommissaries under the will of the
original testator or ercator of the fidejcommissum. The persons taking
under the power and selected by the donco of the power are the
fideicommissary heirs of the original testator—Steyn on Wills (1935 ed.),
p- 237 ; Nadaraja on Law of Fideicommissa, p. 57 ; Union Government .
Olivier 3. Thus, what Granville obtained under Tlorence’s will P2,
he obtained as an heir of the original testator under P1. A power of
appointment must be strictly exorcised. Florence exceeded the content
of the powor given her and acted lira vires in giving her share absalutely
under P2, This amounts to a non-exercise of the power—Nadaraja,
op. cit,, p i%and Steyn, p. 240. Theresult is that theconditional fideicommis-
sum crested by P1 operates, and as Florence died issueless her share
devolved on Grunvilleand the other surviving brothers and sistors. On
Granvillo’s death issueless, his sharesdevolved in terms of the last will P 1
on Vincent and Irwin and Adeline. Thus, the share devolving on
Vincent in either case devolves on him by virtue of the provisions
of Pl and, therefore, is subject to the conditions and restrictions
created by Pl. See also Lindsay’s Estute v. McBride's curator t and
Westminster Bank, Ltd. N'. Q. v. Zinn N. 0. 5.

H. V. Perera, K.C., in reply.—There is a distinction between a modus
and a condition. Modus is a limitation of estate and not a true
condition. Pl deals with o modus and not a condition. The will P2
does not infringe any condition. See Perezius on Donations
(Wikramanayske's Translation), p. 24, and Nadarajah on Fideicommissa,
pp. 50-51.

Cur. adv. vull.

L (1963) A. C. 350. 3(1916) A. D. at p. 89.
VA LR (194£) P. C. 71. *(1939) A. D. at p. 435.
*(1935) €. P. . 157.
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DIAS S.P.J.--Sensuviratne v. Sencrirains

July 13, 1950. Dias S.P.J.——

One G. A. Don Hendrick Sencviratne died leaving six children
Adeline, Granville, Irwin, Edinund, Florence and Vincent. The last
named is the petitioner-appellont. 'The 1st respondent is the son of the
appellant while the 2nd respondent: is his wife.

By his lass will 1, G. A Don Hendrick Seneviratne (hereafter referred
to as ““ the testator ), having made certain specific devises and bequests
%o his six children, dealt with therest and residue of his property in the
following terms :—

“ I hereby give doviso and bequeath all the rest and residue of
my property and eostate, real and immovable and personal and
movable whatsoever and wheresoaver of every kind and description,
whether in possession expoetancy reversion remainder or otherwise,
to my six children Adeline, Granville, Irwin, Edmund, Florence
and Vincent sharc and share alike .

He then gave certain directions regarding a mortgaged property and
proceedod o provide as follows :—

“T hereby will and direct that my six children Adeline, Granville,
Irwin, Edmund, Florence and Vincent shall have and hold all the
immovable properties and the shares in the immovable propertics
hereby specifically bequeathed to them, and the shares in the immo-
vable properties bequeathed to them and under the residuary clause
hereof, and which they or anyone of them may inherit in any other
manner under this my will, subject exprosslvy to the conditions and
restrictions following, that is to say—

1. That no child of mine shall mortgage, sel!, or otherwise alienate
or encumber save as hereinafter provided any one or more of the
immovable properties or any part or portion thereof or any share in
such itnmovable properties, but such child shall only be entitled to
take receive and enjoy the rents and profits and income thercof
during his or her life.  Any such mortgage or other alienation shall
be absolutely null and void, but this restriction shall not prevent
such child of mine from leasing to any person or persons any of the
said imumovable properties for a period not exceeding two yoars at a
time, and I hereby direct that a lease executed by a majority of my
gaid children of any immovable properties held by them in common
shall be good and valid and shall be binding on any of the children
who shall refuse or neglect to exccute the same when requested
thereto by the majority of them, without prejudice however to the
right of the dissenting minority to their respective shares of the
rent reserved by such lease. Provided however that any lease
executed during the continuance of a lease shall be absolutely null
and void. ‘

2. On the death of any child of mine the immovable properties
and all properties and all shares therein devised to him or her here-
under shall devolve on his or her issue or any one or more of them as
such child by last will appoint, and subject to such conditions and
restrictions as such child shall deem fit and proper or without any
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condition or restriction whatsoover, andin the event of any child of
mine dying intestate without such appointment as aforesaid, then, the
same shall devolve absolutely on his or her issue, equally between
them of more than one, subject oxpressly to the rights of the spouse
of such deceased child of mine as hereinafter provided.

3. In the event of the death of any child of mine without leaving
issue living at the time of his or her death, such immovable properties
and shares therein deviscd to him or her hereunder shall devolve
equally on any of my other children and the issue of any other
deceased child of mine, such issue taking by substitution per stirpes
and equally between them if more than one the share which his or
her or their parent would have taken had such a parent been alive at
the time of the death of any such child of mine. Provided however
that any child of mine dying without issue shall have the right to
give and grant any such immovable properties and shares therein
or any of them by last will only to any one or more of my other
children upon the same conditions and restrictions as are hercin con-
tained or to anyone or more of the issue of any deceased child of mine
upon such conditions and restrictions as he or she shall deem fit and
proper or without any conditions or restrictions whatsoever, but
subject expressly to the rights of the surviving spouse of such

deccased child of minc as hereinafler provided.”

Florence died without issue in 1930. By her last will P2 she devised
snfer alia her jth share of certain properties she inherited under the will
P1—half to her sister Adeline and half to her brother Granville absolutely.
Granville died in 1944 intestate and without issuc. Edmund died in
1943 without issue and leaving no spousc. Adeline is also dead, but
nothing flows from that. The only children of the testator surviving at
tho material dates are Irwin and Vincent the appellant. In this appeal
we are only concerned with Vincent.

Vincent claims from three sources. (a) He inherited §th under the
will P'1 of his father the testator. There is no dispute about that share.
(6) He claims 4rd of the half of jth which Florence by her will P2
purported to devise to her brother Granville. (¢) He also obtained 4rd
out of the }th which his brother Granville inherited under the testator’s
will PI. A dispute has now arisen between Vincent on the ene hand
and his son and wife on the other in regard to (b) and (¢}). Does Vincent
take those shares abselutely, or does he take them subject toa
fideicommissum? The point is that the land has been sold under the Entail
and Settlement Ordinance (Chapter 54), and is now represcnted by a
fund of money in Court: Vincent wanta to draw his share of (b) and (c).
His son and wife oppose that.

It is common ground that the will P1 ereates a valid fideicommissum.
The guestion is as to its scope and extent. The learned District Judge
has refused the application of the appellant to draw the money, holding
that it is subject to a fideicommissum. Both sides are agreed that his
judgment is not very helpful.
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This fideicommissum is one which has been created by will. Therefore
. the guiding principle in construing its provisions is to ascertain the
intention of the testator by a consideration of the will as a whole.

With regard to the § of } of Granville, Mr. H. V. Perera confessed
that there are two views possible. Granville, being one of the sons of the
testator, inherited % under the will P1. He died issueless and left no
wife. Therefore, his } devolved on his surviving brothers and sisters
and Vineent obtained 4 of 3. The question js wheother Vincent tak
‘this absolutely or subject to a fideicommissum. - :

i The clause in the will P1 immediately preceding the three conditions
deals with three kinds of property, namely, {a) the immovable
property and the shares of immovable property thereby specially be-
queathed to the six children, (b) the shares in the immovable property
bequeathed to them under the residuary clausc, and (c} ““ which they or
-any of them may inkeril in any other manner under this my will . That
whole .clause is made expressly subject ‘“to the conditions and
restrictions following”, quoted above verbatim. Those conditions and
restrietions summarized are (1) & prohibition against alienation, (2) that
on the death of a child of the testator the *immovable properties and: all
properties and all shares therein devised to him or her hereunder ' are
to devolve on his or her issue subject to a power of appointment to that
child by last will to select which of his or herchildrenare to get that share,
and if the child of the testator should die without making such an appoint-
ment, the share is te vest equally and absolutely in his or her jssue. This
secend condition does not apply because Granville died without issue.  (3)
If a child of the testator died without issue, that share is to devolve on the
surviving children of the testator or the children of a deceased child of the
teatator in equal shares, but it is provided that such a child shall have
power by last will to appoint that his share is to go to one or more of his
surviving brothers and sisters * upon the same conditions and restrictions
as are herein contained *.

In constraing this will we must pay careful attention to what the tes.
tator intended, if it is possible to do s0. T agree with Mr. Perera that the
law favours freo inheritance, and that where there are two viewpoints
which are evenly balanced, the Court will incline towards that view which
gives free inheritance. I would add, however, that the Court must also
pay strict regard to what it was the testator intended should happen.

Mr. Perera argues that Granville inherited this § share subject to a
Sideicommissum. He died intestate and withous issue. Under the terms
of the will his } share thereupon devolved upon his three surviving
brothers und sisters including Vincent. He acquired that } of % under
condition 3 which provides that on the death of Granville without leaving
issue living at the time of his death the immovable property devised

" to him “ hereunder ", i.e., under P1, shall devolve equally on the tes-
~tator’s other children. The proviso to condition 3 does not apply to
Granville’s case. There is no condition or restriction imposed on the
children who inherit under Clause 3 from & deceased child. Therefore,
it is urged that Vincent got his } of } free and absolutely. Mr.
Perera points out that, although condition 1 imposes a fetter on the right
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of Vincent to alienate, there is no indication as to who is to bhencfit
should Vincent commit a breach of that prohibition. He, therefore,
submits that condition 1 so far as this 4 of  is concerned is void.

Mr. Herat argues that the intontion of the testator is clearly mani-
fested in the main clause which precedes the three conditions. Granville
obtained his share under the residuary clause of P1. The clause which
precedcs the three conditions provides that the shares in lands bequeathed
to the children under the residuary clause *hereof ’ and * which they
or any of them may inherit in any other manner under this m y will " are to
be subjoct expressly to the conditions and restrictions following. Those
words must be given a meaning. Tt cannot be denied that Vincent
obtained this } of } by reason of the provisions of the will P1.
Therefore it seems to be clear that the testator intended by his will
to provide for the socond generation of his progony. I, therefore, hold
that Vincent holds this } of } subject to the conditions and. restric-
tions imposcd by the will, and not absolutely.

With regard to the § of 1/12 which came to Vincent via Florence and
Granville, under the testator’s will P1, Florence obtained } burdened
with a fideicommissum in favour of the children of Florence with power
given to her to appoint one or more of them as she by last will may
appoint, either with or without conditions which she may impose.
Florcnce had no children. Therefore, that provision (condition 2)
did not operate. The testator by PI aslso imposed a conditional Sidei-
commissum by condition 3 to the effect that if Florence died without
leaving children, her § share should develve equally upon her surviving
brothers and sisters, but she was, in such a case, given the power to
appoint by last will ** any one or more of my other children upon the samo
conditions and reatrictions as are herein contained, or to any one or
more of tho issue of any doceased child of mine upon such conditions and
restrictions he or she shall deem fit and proper, or without any condition
or restriction whatsoever ».

Tt will be scen that in exercising her power of appointment under the
proviso to eondition 3, Florence could do one of two things—(a) appoint
by last will one or more of her brothers and sisters upon the same con-
ditions and restrictions as are contained in the will P1, or (b) if sho
appointed a child of a deceused child of the testator, Florenco could give
the share absolutely, i.e., freed from the fideicommissum, to that child.
The testator by that clearly intended that while the second generation
would be free, the first generation, i.c., his children, should be fettered.

Florence by her will P2 purported to exercise her power of appoint-
ment in favour of her sistor Adeline and brother Granville, but she devised
her } share absolutely and not subject *“ to the same conditions and
regtrictions ' as aro contained in the testator’s will PI.

Mr. H. V. Perera for the appellant argues that that makes no difference.
Mr. Herat for the tespondents submits that it makes & great difference,
as by the cxercise of tho power in this way Florence was acting ultre
vires of her powars under P1 and her appointment is therefore void and
of no effoct.
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Steyn in his treatise on Wills (page 237) says: “A testator may delegate,
appoint or empower a third person to nominate his heir or legatee, or he
may confer upon a beneficiary to whom he has bequeathed a limited
interest in his estate or portion thereof, the power of sclecting the person
or persons on whom it shall devolve at the expiration of such limited
interest, or of fixing the shares of, or of determining the manner of distri-
bution among the beneficiarios, whether named individvally or as a
class. Such a power of appointment can ouly be exercised by way of a
fideicommissum, the person to whom the power of appointment js given
is the fiduciary, and the personsselected from those named by the testator
are the fideicommissaries under the will of tho testator. The exercise
of a power of appuintment has the samc eflect as if the testator had
himgelf made the selection in Lis will, and the persons nominated under
the appointment are, therefore, the heirs or legatecs of the testator
and not of the person who exercised the power ”. In his helpful and
iltuminating work on the Law of Fideicommissa Mr. T. Nadaraja says
at page 57 “Thus, it is open to the testator to leive to the fidluciary the
task of deciding who are to be the fideicommissaries by giving the
fiduciary what would in English Law be called a * power of uppointment *,
This so-called power of appointment can under our law be created only
by way of u fideicommissum, so that the heir or legatee to whom the
power of appeintment is given is the fiduciary, and the persons sclected
from those named by the testator are fideicommissarits under the will
of the testator ».

Iu Westminster Bank Lid. v. Zinn ! Curlwis C.d. said: “ When T use
the words ‘ power of appointment ” in connection with the will
[ am using a phrasc well known to linglish Law . . . . but we
must guard against the use of that phrase in conncction with Somth
African wilis in any other sense than as reforring to the right or mandate
which a fiduciary has under our law to perform an act of testamentary
disposition on behalf of another person, i.e., the person who oreated
that right or gave that mandate . . . . Ourlaw does not make any
distinetion, as apparently the English Law does, betwceen a general
power of appointment and a special power of appointmont”. In
(Tnion Covernment v. Olivier* Juta J. said : “Such a power of appointment
can only be exercisod in our law by way of a fideicommissum, so that the
heir or legatee to vhom the power of appointment iz ziven is th idueiary,
and the persona seleeted from those narsed by the testator are the fidei-
commissaries under the will of the testator ’—see also Westminster
Bank Lid. N.0 ». Zinn N.O3,

In his work on the Law of Fideicomuissa, Mr. Waduraje says at pa ge
59 * Where there is o valid power of appointment conforred either
expressly or by implication on a fiduciary, and the latter duly exercises
the power, the persons nominated by him become, as from the date when
the instrument of appointment takes cffect, the beirs or legatecs of the
original testator whe conferred the power in just the same way as if the
testator had himself nominated them in his will. But—for the exercise
of the power of appointment to be valid, the fiduciary must acl within the

1(1938) A. D. 57. 4 (1916) A. D), at p. 89.
3 (1935) ¢ P. D, at p. 157,
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timits imposed upon him. For example—if the mode of exercise of the
power is restricted to appointment by will, an appointment by deed would
beinvalid, and vice versal; or whero the fiduciary appoints from outside
the class designated by the testator, the appointment would be invalid,
as will also be the case where a condition is attached to the exercise of
the power aud the power is cxereised without the condition being satisfied.
Again, it must be clearly estublished that the fiduciary acted in pursuance
of the power, 50 that, for example, @ mere gencral devise by the fiduciary's
will will not be considered as comprehending property subject to a power
of appoiniment, wnless there is some reference, express or implied, to the
subject of the power itself, or some circumstance exists from which-it can be
inferred that an exercise of the power has laken place. If there has been
no exorcise of the power at all, or it has not been proporly exercised, thoso
persons whom the testator designated as beneficiaries in the event of
non-exercise of the power will succeed, ™.

In Lindsay's Eslatev. McBride's curator ® Sutton J, said : “ The grantec
of a power of appointiment must exercise his or her powers within the limits
of those conferred upon him. Acecording to Halshury’s Laws of England
(Vol. 23, pp. 49-50) where there is a complete execution of a power and
something added which is improper, the execution is gond and the excess
bad, where there is not a complete execution or where the borders between
the excess and the execution are not distinguishable, the whole appoint-
ment fails . It is a question whether the learned Judge was justified
in importing principles from the English Law in order to eonstrue powers
of appointment under the Roman Dutch Law, in the light of what was
said in Westminster Bank v. Zinn 3. Even assuming that the English
Law rule applies, I do not think Florence conmipletely exorcised the power
and added something which 8 improper. Under Pt the mandate was
if she had no issuc, that she could by last will select oncof the other children
of the testator and give to them her share “ upon the same conditions and
restrictions as are herein contained . That is what she did not do.

T have carefully examined the will of Florence—P2. 1n the clause
where she devises t0 her sister Adeline and to her brother Granville
absolutely, there is no reference whatever to her power of appointment,
Furthermore, I am of opinion that ¥lorence was not acting within the
limits imposed by the testator in P1 when sho purported to give the pro-
perty to Granville absolutely. Tt was in direct defiance of the testator's
directions.

Mre. H. V. Perera citing Perezius on Donations (Wickremanayake's
translation) p. 24, argued that the relevant clause in the will P1 did not
impose a condition but only a modus or limitation. The question is
fully explained in Nedaraja’s Law of Fideicommissa at pp, 50-51. Res
garding the will P1 as a whole and having regard to the intention of the
testator, I am unable to agree that this injunction was one which Florence
could ignore.

1 See Kadija Umma v. Meera Lebbe (1903) 7 N. L. R. at pp 27-28.  Anthonisz v,
Barton (I1803) 7 N. L. R. at p. 45.

3(1939) A. D. at p. 435. 2(1938) A. D. 57.
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Therefore, in myv view, not & complote execution of her
power or mandaic, und the whole appointinent, in consequence, fails.
Stoyn says (at p. 240) ** The grantee must exercise his powers within the
timits of those conferred upon lLim. T¥f he exeeeds or executes them
improperly, the result is the same as if he had not executed them at ali
In my opinion thy excreise of a power of appointment must be closely
examiaed to ascertain whether the fduciary has acted within the strict
tbnits of the mundatc imposed on him or her. Assuming that Florence
exorcised her power of uppeintment eorrectly and properly, then
Granville took under Floreneo's will P2 us the heir, not of Florence,
but of his father the testator. That being so, he comes within the elause
which precedes condition 1 of the wilt and takes “subject expressly to
the conditions and restrictions following . i, under condition 1 he
is prohibited from alienating, and under condition % on his death without
issue Lhe share will devolve on his surviving brothers and sisters including
Vincent. I hold, however, that ¥lorence did not validly exercise her
power of appointicent. Thereftze, on her death without issue Vincent
would inherit under PI subject to the fideicommissum.
T thurefore affirm the order uppealed against with costs.

there o

Swax J.-—T agree.

Appeal dismissed.
—ee -~
1949 {’resent : Nagalingam J,
DON PHILIP ef af., Petitioners, und T. B. TLLANGARATNE,
Respondent

EvLecrrox Perrrrony No. | or 1948

n-—Corrugs avaetice —Publication of false statemsnts regarding
idate~—~Burden af proof-—Assistance of nalitical party—Agency—

Responsibility of carZidunis—Pariienentary Blections Grder in Council,

1946—8ection 58 (1) (s} and (d).

Whore tho allngation is that the respondent or his agents aro guilty of
making false statoments of fast in relaiion to the personal character
and conduct of a rival candidate. tho falsity of tho statement is prima
facie established wicn there is a denial on, vath. It is for the party
who assorts that a statomneni allezed to be falso is srue in facs to establish
boyoad reasonable doubt the truth of that staternent.

Whare a political party of which the candidate is nor s member
plaves tha services of its offico and tes workers ot his disposal and addresses
mooting™ v his beliedt suei party and ita avtive mombars are constituted
ugontts of the candidate and no is responsiblo for any eorrupt practice
committed by thom.

A document doss not fall within tho class of publications raferred to
in section 58 (1) {¢) of the Ordor in Council uniess it nither axpressly
or by implication refers to tho clection. If it doos new. howevor mis-
chievous it may be in its wtfoct on the olection itaalf, it is outsido the
sgope of the section.

THIS was an eloction petition presented ageinst the return of the
respondent, at a bye-.election, us member for the Tlectoral District of
Kandy.

G. E. Chitty, with T. K. Curtis, G. T. Samarawickrema, M.I. Mohamed
and J. F. Soza, for the petitioners.

8. Nadesan, with N. Nadarasa, 8. Sharvananda and 3. L. 8. Jayasekera,
for the respondent.
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