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Present: W o o d R e n t o n A . C . J . 

L A U R E N S Z v. J A Y A S I N G H E . 

756—P. C. Tangalla, 798. 

Penal Code, a. 183—Voluntary obstruction to a public servant in the 
discharge of his duties—Verbal refusal. 
A mere verbal refusal to al low a public servant to perform his 

d u t y does no t const i tute voluntary obstruction wi th in the meaning 
o f section 183 o f the Penal Code. Fernando v. Alia Marikar 1 

followed, Rasavasagram v. Siwandi* distingushed, Hendrick v. 
Kiri Hami 3 commented upon. 

t j T H E f a c t s appear f r o m t h e j u d g m e n t . 

Bartholomeusz, for t h e a c c u s e d , a p p e l l a n t . — T h e a c c u s e d did n o t 
do a n y t h i n g t o prevent t h e remova l of t h e fish b y t h e publ ic s ervant . 
A m e r e verbal protes t or refusal i s n o t vo luntary obstruct ion w i t h i n 
t h e m e a n i n g of s ec t ion 183 of t h e P e n a l Code. S e e Fernando v. 
Alia Marikar,1 Hendrick v. Kiri Hami.3 T h e dec is ion in Rasavasa­
gram v. Siwandi,2 o n w h i c h t h e Magi s tra te rel ies , does n o t a p p l y t o 
t h i s c a s e . T h a t case w a s dec ided u n d e r a different e n a c t m e n t 
w h e r e t h e w o r d s of t h e sec t ion were no t t h e s a m e . 

October 3 0 , 1913 . WOOD RENTON A . C . J . — 

T h e accused-appe l lant h a s b e e n conv ic ted under s ec t ion 183 of 
t h e P e n a l Code of h a v i n g vo luntar i ly obs tructed a sani tary inspector 
in t h e d ischarge of a publ ic func t ion , n a m e l y , t h e removal of fish 
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a l leged t o b e unfit for h u m a n consumpt ion for examinat ion b y t h e 
proper authorit ies . T h e Po l i ce Magis trate h a s conv ic ted h i m , a n d 
s e n t e n c e d h i m t o p a y a fine of R s . 80 , or in default t o undergo 
one m o n t h ' s rigorous impr i sonment . T h e obstruction offered b y ^ 
t h e accused t o t h e sanitary inspector w a s purely verbal, and t h e 
dec i s ion of 'Sir Alfred Lasce l l e s C.J . in Fernando v. Alia Marikar 1 is 
a direct authority for holding t h a t a mere verbal refusal t o a l low a 
publ ic servant t o perform h i s d u t y d o e s n o t cons t i tu te vo luntary 
obstruct ion wi th in t h e m e a n i n g of t h e sect ion under wh ich th i s 
charge w a s laid. T h e learned Pol ice Magistrate relied o n m y o w n 
decis ion in Rasavasagram v. Siwandi 2 in support of his construct ion 
of sect ion 183 . . That case w a s decided, however , under a n entirely 
different e n a c t m e n t , in w h i c h t h e words are " obstruct or i m p e d e . " 
I do n o t th ink t h a t i t i s i n any w a y i n conflict w i t h t h e dec is ion 
of Sir Alfred Lasce l l e s C.J . i n Fernando v. Alia Marikar.1 T h e 
appel lant ' s counse l h a s referred m e t o a decis ion of Sir Joseph . 
H u t c h i n s o n C.J . in Hendrick v. Kiri Hami,3 t o t h e effect that t h e 
vo luntary destruct ion by an accused person of real ev idence of t h e 
c o m m i s s i o n of an offence sought t o b e obtained b y a public officer 
i n t h e discharge of h i s publ ic d u t y wou ld n o t bring t h e case wi th in 
sect ion 183 . T h a t decis ion h a s n o application t o t h e fac t s n o w 
before m e . T h e point raised in Hendrick v. Kiri Hami3 w a s , 
however , argued before m e in 855:—P. C . Ratnapura , 3 ,948.* I n 
t h a t case an arachchi w e n t t o t h e h o u s e of t h e accused w i t h a v i e w 
to procuring ev idence t o show w h e t h e r a charge t h a t t h e accused 
w a s se l l ing t od d y i l l icit ly w a s true or fa lse . W h e n h e arrived i n 
front of t h e h o u s e of t h e accused , the latter k icked over a pot 
conta in ing toddy, w i t h t h e obvious intent ion of destroying t h e 
ev idence w h i c h it wou ld h a v e suppl ied against h i m . I he ld t h a t 
there w a s an obstruct ion of t h e arachchi wi th in t h e m e a n i n g of 
sec t ion 183 . Sir J o s e p h H u t c h i n s o n C.J . indicated that h e did n o t 
agree w i t h t h a t v i e w . I can only say , however., w i t h t h e greatest 
respect , t h a t I adhere to t h e opinion w h i c h I there expressed. T h e 
point i s covered by t h e j u d g m e n t of t h e King ' s B e n c h Divis ion in 
Betta v. Stevens.1 I n that case constables were on d u t y observing 
and t iming t h e speed of motor cars driven along a certain road 
w i t h a v i e w to t h e prosecut ion of t h e drivers of s u c h cars as should 
b e travel l ing at a n i l legal speed. F o r t h a t purpose t h e y h a d 
measured certain d i s tances a long a road. T h e defendant warned 
t h e drivers of cars w h i c h were approaching t h e measured d i s tance 
of t h e presence of t h e constables , and t h e purpose for wh ich t h e y 
were there . There w a s ev idence t h a t a t t h e t i m e t h e warning w a s , 
g iven t h e cars were driven at an i l legal speed, and t h e drivers, u p o n • 
rece ipt of t h e warning , s lackened their s p e e d and proceeded over t h e 
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I M S 
measured distance at a lawful speed. The constables were thereby ' 
prevented, as the defendant intended that they should be, from WOOD 

obtaining such evidence as would be accepted as sufficient in a 
Police Court that the drivers of the cars were committing an offence. 
In the King's Bench Division, Lord Alverstone C.J., Darling J., j^^he 
and Bucknill J. held that the defendant had wilfully obstructed 
the constables in the execution of their duty within the meaning of 
the Prevention of Crimes Amendment Act, 1885 (48 and 49 "Vict., 
chapter 75), section 2. The Court explained the earlier decision in 
Ba8table v. Little 1 on the ground that there was no evidence that any 
of the cars were going at an unlawful speed. It results, however, 
from both of these authorities that where, as in 855—?. C. Batnapura, 
3,948, 3 there is evidence that an offence is being committed, the 
voluntary destruction of the evidence of its commission may amount 
to an obstruction of a public officer charged with the duty of 
•collecting such evidence. I have made these observations because 
Sir Alfred Lascelles C.J. in Fernando v. Alia Marikar 8 referred to 
Hendrick v. Kiri Hami * as an authority in support of the view 
which he took in the former case. In Hendrick v. Kiri Hami * 
two points were involved, a verbal refusal to allow a search and 
the spilling of toddy by the person accused. I agree with' Sir 
Joseph Hutchinson's view on the former point, but I entirely 
differ from his view in regard to the latter. 

I follow the decision in Fernando v. Alia Marikar,' set aside the 
conviction and the sentence, and acquit the accused. 

Set aside. 


