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it difficul to believe that on receiving summons the appellant remained
indifferent to the assertion of her rights as the wife of the respondent.
Having regard to all the eircumstances of the case I am of opinion that the
finding that summons was served on the appellant is wnreasonable and
cannot be supported.

At the argument in appeal the point was raised whether the decrce
nisi and the deeree absolute entered under Chapter XLIT of the Civil
Procedure Code could stand in view of the fatlure to comply with section
85 of the Oode which requires that upon an ex parfe hearing the decree
nisi shall be served personaily on the defendant, unless the Court dirccts
some other mode of service. It i3 conceded that after the ez parle hearing
on the 27th August, 1948, the procedure laid down in section 85 was not
followed. There is nothing in Chapter XIIT from which one is entitled_
to infer that f;h(‘ 1mpu'atne provisions in section 85 are not apphcab]e
5 Taatririonial cascs. On the coptrary soction 596 provides that © the
procedurc generally in such matrimonial cases shall (subject to the
provisions contained in this Chapter) follow the procedure hereinbefore
86t out with respect to ordinary civilactions . If in an action respecting
property it is necessary that a defondant should have notice of a decree
passed against him in his absence, the gronnds are very mach stronger
for holding that the same procedure shouid be followed in an action {for
dissolution of marriags resulting as it does in the alteration of the status
of the parties. I am, therefore, of the opinion that the decrce nisi and
the decree absolute passed under section 604 are void and of no effect.

I would, therefore, set aside the decree misi and the decrce absolute
dissolving the marriage and remit the case to the learned District Judge
with directions to allow the appellant to file angwer and to try the action
in due course. The appellant will be entitled to the costs of appeal
and the costs of the proceedings in the District Court on the 9th Mavch,
1949

JaveriLerr C.J.—1 agree.
Desree sel aside,
—e——

1949 Preseni : Basnayake J.

EDIRISINGHE, Petitioner, end DISTRICT JUDGE OF MATARS,
Respondent

8. C. 49—In THE MATTER OF AN APPLICATION ¥OR WRITS OF
CERTIORART AND PROHIBITION acaINst L. B. »E SiLva,
THE DISTRIOT JUDGE 0T MATARA

Writs of Certiorari and Prohibition—Obstruction to Commissionor in pariition
action—Inguiry—Bail—Jurisdiction of District Cowt—Civil Procodure
Code, . 839,

Potitionor was alleped to have obstructod a C‘om-nmsm'wr who had
been directed to sell land in a partition action. The District Judge
fixed the matter for inquiry and directed the petlho‘m" to furnish bail
in a sum of Rs. 500 to ensure his attendance in Court.

Held. that the Conet had inherent jurisdiztion under section 379 of
the Civil Proceduroe Code to inquire into the mattor.

Fleld further, that the Court had no power ta order bail.
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APPLICATION for writs of certiorari and prohibition against the
District Judze of Matara.

Twor Misso, for the petitioner.
M. Tiruchelvam, (rown Counsel, for the respondent,

May 19, 1949. Basvavars J—

The facts relating to this application by the 37th defendant in D. C.
Matara Partition Case No. 14,059 are as foilows :—

A commission returnable on 24th Novenber, 1918, for the sale of the
land which was the subject-matter of the action was issued to ong R. D,
Percra, o land survevor, on 15th Scptember, 1948, On 10th November,
1948, the proctor for the plaintil moved for a postponement of the sale
which had been sixed by the Commissioner for 12th November, 1948,
on the ground that the plaintifl was ill and unable to attend the sale.
The respendent refused the application but issued directions to the
Commissioner to acceps bids on behalf of the plaintiff from any person
who had his written autherity to bid. The Commissioner roturned
the commission unexccuted for reasons stated in his report which is set
out belaw.

" Deport

“ Pursuant to the Commission issued to me in the above case, I
after due notice to the partics proceeded to the land on the 12th instant,
the date fixed for the sale.

“The 1st, 2nd, 32nd ard 37th defendunts were present,  ¥any
other persons who were not co-owners ware uiso prosent.  One of these
persons wanted my permiesion to bid af bhe sale on behal of the
pluintiff. T inguired from him whether e huwd brought a written
authority from the plainéif e aet as his agent. He had no sueh
anthority and he was not cven o co-owner. I told him that [ could
not allow him to bid at this sule.

*“This porson charged me with taking sides and said that it was
utifair on my part not to consider the posiiion of the plaintiff who was
ill in hospital and also of some minors whom the plaintifi represcnts,

“The parties present wore very argumeriative and excited. In
order to prevent any possible disorder [ nostponad the sale. The 37th
defendant was very boisterous and in a threatening manner warned me
and said ‘ Don't cone to this lind aguin for u sale. T shall not allow
it.’

“I left the place as I was not prepurad to faee any eventualities.

" I beg Your Honcur be pleasad to relieve me of this sale and issue
the Commission to another.

On reccipt of this report the respondent issued the following notice
on the 37th defendant :

‘“ You are hereby required to appear in person hefore this Court
on 22.12.48 at 9.00 a.m. to show cause why you should not be dealt
with by Court for the allezed obstruction and why you should not be
condemned to pay all the ¢o:ts ircurred as n vesult of the obstruction. ”




BASNAYAKE J —Edirisinghe v, District Judge of Matara 551
—_— ————

He appeared in Court on the day mentioned in the notice and denied
that he obstructed the Commissioner, The respondent thereupon
ordered the case to be called on 11th January, 1949, directed the Commis-
sioner to be present in Court on that date, and crdered him to furnish
bail in a sum of Rs. 500 to ensure bis attendance in Court.

On 11th January, 1949, the Commissioner and the 37th defendant were
present and the respondent in fixing the inquiry for 2nd March, 1949,
made the following crder :

“ Inquiry re obstruetion to Conunissioner, re costs of such obstruction,
and to consider what steps should be taken against the 37th defendant
if he has obstructed the Commissioner for 2.3.1949. »

Thereupon the 37th defendant moved this Court for a mandate in the
naturc of a writ of prohibition and also for a mandate in th nature of a
writ of certiorari.  He snbmits that the respondent had no jurisdiction—

(@) to muke the order requiring him to furnish bail, and
{¥) 10 inquire intg the alleged obstruction by him to the Commissioner.

He asks that the order to furnish bail he tjuoshod and that the rospondont
be prohibited from holding an inquiry into the alleged obstsuction to the
Commissioner.
The respandent states that on Snd March, 1949, he meant to ascerigin—
(@) whether the 37th defendant had committed any offence punishable
under the Penal Code, or
{b) if he was guilty of conduct amouunting to contempt of court punish-
able under section 47 of the Courts Ordinznee.

The respondent’s order of 1ith January, 1949, clearly indicates to my
mind that the respondent meant only to aseertain the true facts by in-
quiry on 2nd March, 1949, in order to decide what action, if any, he should
take in respect of the alleged obstruction by the petitioner. In my
opinjon the respondent was entitled by vitbue of his office us judge to
hold the inquiry he contempinted when it was reportad to him that the
execution of his order had been prevented Dy the petitioner. Such
a power is implied in the Partition Ordinance under which ho issued the
Commission for the sale of the land in question, for it is & rulc of statute
law that when the legislature confers s Jurisdiction it impliedly grants
the power of doing all such acts us are essential to the cxcreise of the
jurisdiction so conferred !. This principle has its origin in the Civil
Law whercin it i5 Iaid down : * Gui Jurisdiotio data cst, en quogue concessa
esse videniur, sine quibis Jurisdictio explicari won potuit (Digest 11, 1,2.)

Learned counsel sought to limit the powers of the Distriet Court to
those expressly conferred b v the Courts Ordinance. 1 am afraid I cannot
assent to that proposition. In proceedings under the Partition Ordinance
where 1o express provision is made by that Ordinenco it has been the
mveterate practice to resort to the Civil Procedure Code. That practice
has received the senotion of this Court. Section 839 of that Code
enacts that nothing therein shall be decmed to limit or otherwise affect
the inherent power of the court 4o make such ordors ag may be necessary
for the ends of justice or to prevent abuse of the proecess of the court.

1 Martin, Bz P., (i873) £ Q. B.N. 212, 497,
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This provision appears to have been introduced in 1921. An express
provision saving the inherent powers of the courts governed by the Civil
Procedure Code was perhaps deemed necessary in view. of the rule of
interpretation that a Code must be construed as containing the entire
law on the subject for which the Code is designed %, The inheront
powers of the District Court have been recognised in the cases of

~ Abeyaraina v. Perera?, Wijesuriya v. Kaluappus, Mohamed Alia ». Meera
Saibo'. The exercise of the inherent jurisdiction of a court has its limits.
One of the limits to that jurisdiction is stated by Humphreys J. in the
case of Ee A Selicitor ® -

““This application comes before the court in that most attractive
form, an appeal to the inherent jurisdiction of the court. The judges
of this division have always been {riendly to such an application baged
upon that ground, but one-has to remember, however desirable it may
be in order to prevent injustice not to confine within teo striet limits
what is known as the inherent jurisdietion of the court, it I8 quite
another thing for this court to be mvited to over-ride the terms of
statutes and statutory rules and orders which have the effect of

" statutes, and to say, as we are invited by this application in effect to
say, that, while those statutes and those rules provide no stay of
proceedings upon an appeal to this court, this court will provide the
neceasary stay under its inherent jurisdiction. ”’

For the above ressons I am of opinion that the respondent has not

ndoavoursd to assumme & jurisdiction which he was not in law competent
to exercise. 'The pctitoner is therefore not entitled 10 a mandoto 0t

the nature of writ of prohibition.

I can find no authotity for the order made by the respondent that
the petitioner shouid furnish bail, nor does learned Crown Counsel
support that order. Such an order cannot be made in the circnmstances
disclosed in the proceedings which are before me.  In proceedings under
Chapter LXV of the Civil Procedure Code, however, an order to furnish
bail can be made under section 794. I therefore quash that order.

This is not a case in which T should make an order as to costs in
favour of cither party. I order that each patty should bear his own
costa.

Mandate refused.
Order for bail quashed.

\ Bunk of England v. Vagliano Bros., {1861y A. C. 107 at 14,
Deonis v. Samarasinghe et al. {1911) 15 N. L. K. 3.

2 (1918) 15 N. L. R. 347.

3(1919) 6 C. W. R. 188.

41918y 5 C. W. R. 289,

Si194d) 2 AU K. R, 432wt 134,
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