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S. G. 477 /67  (F)— X>. O. Colombo, 2S12S/S

Interrogatories—Action on cheque—Plea of no consideration— Right of defendant to 
administer interrogatories asking plaintiff what was the consideration— Civil 
Procedure Code, a. 98— Bills of Exchange Ordinance, s. 27— “ Valuable 
consideration

Where, in on action on o chequo instituted by tho payee against the drawer 
by way o f summary procoduro, the defendant has stated in hi3 answer and 
affidavit that thero was no consideration when he issued tho chequo, ho i3 
entitled to ascertain from the plaintiff by interrogatories what was tho 
consideration for which tho chequo was issued, so as to enable him to prepare 
for tho ease ho has to meet.

i P P E A L  fr o m  a  ju d g m e n t  o f  th e  D is t r ic t  C o u r t , C o lo m b o .

J. W . Subasint/he, f o r  th e  p la in tiff-a p p e lla n t .

Bala Nadarajah, f o r  th e  d e fe n d a n t-re sp o n d e n t.

Cur. adv. vull.

A u g u s t  9 , 1971 . Ax le s , J .—

T h e  p la in t if f  in s t itu te d  th is  a c t io n  b y  w a y  o f  s u m m a r y  p r o ce d u r e  f o r  

th e r e c o v e r y  o f  th e  su m  o f  R s .  7 ,0 0 0  on  tw o  ch e q u e s  d a te d  1st J u ly ,  19 65 , 

a n d  3 1 st  J u ly ,^1965 (m a r k e d  P I  a n d  P 2 ) ,  e a ch  fo r  R s .  3 ,5 0 0 , d e liv e r e d  

t o  th e  p la in t if f  b y  th e  d e fe n d a n t  a n d  su b s e q u e n tly  d is h o n o u re d  b y  h im . 

T h e  p la in t if f  w a s  th e  w ife  o f  th e  d e fe n d a n t a n d  h a d  su ed  th e  d e fe n d a n t  

fo r  d iv o r c e . A c c o r d in g  t o  th e  d e fen d a n t th e se  tw o  ch e q u e s  w e re  is su e d  

t o  th e  p la in t iff , p r io r  t o  th e  co m m e n ce m e n t o f  th e  tr ia l, a s  h is  wife 
w a n te d  so m e  s e c u r it y  f o r  th e  p a y m e n t  o f  su m s  o f  m o n e y  w h ich  w o u ld  

b e  d e c re e d  a g a in s t  h im  fo r  th e  p a y m e n t  o f  a l im o n y  a n d  m a in te n a n ce . 

T h e  d e fe n d a n t  a d m its  t h a t  h e  sign ed  th e  ch e q u e s  a n d  r e v a lid a te d  th e m  

su b se q u e n tly , b u t  h e  s t a t e d  in  h is  an sw er, a n d  h is  a ff id a v it  th a t  th e s e  

ch e q u e s  w e re  issu ed  f o r  th e  p u rp o se  s ta te d  a b o v e ,  th a t  th e r e  w a s n o  

c o n s id e r a t io n  f o r  th e  a m o u n ts  sta ted  th ere in  a n d  th a t th e  p la in t i f f  

w as n o t  e n t it le d  to  p r e s e n t  th e  ch eq u es f o r  p a y m e n t  a fte r  t h e y  h a d  b e e n  

d ish o n o u re d  in  D e c e m b e r ,  19C5. H e  fu rth e r  s ta te d  in  h is a ff id a v it  t h a t  

h e h a d  n o  n o t ic e  o f  d is h o n o u r  th a t  th e p la in t i f f  h a s  b een  p a id  a ll s u m s  

d u e  o n  th e  d e c re e  in th e  d iv o r c e  c a s e ; a n d  th a t  h e  h a s  a g o o d  a n d  v a l id  

d e fe n ce  to  th e  p la in t i f f ’s  c la im .
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O n  1 3 th  J u n e , 1967 th e  d e fe n d a n t file d  a  m o t io n  re q u e stin g  th a t  th e  
fo l lo w in g  in te r ro g a to r ie s  b e  an sw ered  b y  th e  p la in t i f f :—

1. W h a t  w a s  th e  v a lu a b le  con s id era tion  o n  C h e q u e  P I ?

2 . W h a t  w a s  th e  v a lu a b le  con s id era tion  o n  C h e q u e  P  2  ?

3 . W a s  C h e q u e  P  1 d a te d  1st J u ly  d e liv e r e d  t o  th e  p la in t if f  o n  1st 
J u ly ,  19 65  ?

4 . W a s  C h e q u e  P  2  d a te d  31st J u ly  d e liv e r e d  t o  th e  p la in t if f  o n  
3 1 s t  J u ly  ?

5 . W a s  C h e q u e  P  1 d e liv e re d  to  th e  p la in t if f  in  th e  p r e c in c ts  o f  th o  
D is t r ic t  C o u r t  p r io r  t o  th e  c o m m e n c e m e n t  o f  th o  tr ia l in  D is t r ic t  
C o u r t  o f  C o lo m b o  ca se  N o . 6 5 6 5 /D  ?

6 . W a s  C h e q u e  P  2  d e liv e re d  to  th e  p la in t i f f  in  th e  p r e c in c ts  o f  th e  
D is t r ic t  C o u r t  p r io r  t o  th e  c o m m e n c e m e n t  o f  th e  tr ia l in  D is t r ic t  
C o u r t  o f  C o lo m b o  ca se  N o . 6 5 6 5 /D  ?

M r. S u b a s in g h e  f o r  t h e  p la in tiff-a p p e lla n t d o e s  n o t  d is p u te  t h a t  Ins 
c l ie n t  w a s  o b l ig e d  t o  an sw er  In te rro g a to r ie s  3 t o  6 ,  s in ce  t h e y  r e la te  
t o  q u e st io n s  o f  fa c t ,  b u t  h e  su b m its  th a t  h e  is e n t it le d  u n d er  S e c t io n  
9 8  o f  t h e  C iv il P r o c e d u r e  C o d e , t o  re fu se  to  a n sw er  in te r ro g a to r ie s  
.1 a n d  2  s in ce  th e y  c o n s t itu te  qu estion s  o f  m ix e d  la w  a n d  fa c t . I t  w a s  
h is  fu r th e r  su b m is s io n  th a t  th e  d e fe n d a n t sh o u ld  b e  a w a re  w h y  h e  issu ed  
th e se  t w o  c h e q u e s  a n d  su g g e s ts  th a t  th is  is a n  a t t e m p t  to  s h ift  th e  b u r d e n  
o f  p r o o f  t o  h is  c lie n t  w h e n  th e  bu rd en  Jay o n  th e  d e fe n d a n t . I n  s u p p o r t  
h e  r e lie d  o n  th e  d e c is io n  o f  th e  M ad ras H ig h  C o u r t  in  Maria.ppan v. 
Nalla Sevugan Servai1 w h e re  th e  C ou rt h e ld  th a t , in  a  s u it  o n  a 
p r o m is s o r y  n o t e  w h e re  th e  d e fen d a n t p le a d e d  le a n t  o f  c o n s id e r a t io n , 
th e  o n u s  la y  e n t ir e ly  o n  th e  d e fe n d a n t a n d  h e  c a n n o t , e s c a p e  th e  
o n u s  b y  la y in g  n o  evidentiary basis fo r  h is  d e fe n c e  b u t  b y  se e k in g  
t o  g e t  a n  a d m iss io n  f r o m  th e  p la in t if f  b y  in te r ro g a to r ie s . I n  th a t  
ca se  i t  w a s  h e ld  th a t  th e  p a r t y  o n  w h o m  th e  o n u s  o f  p r o o f  r e s te d  
d id  n o t  a t t e m p t  in  th e  sm a lle s t  p oss ib le  d e g re e  t o  a t te m p t  t o  d is ch a r g e  
th e  o n u s . T h e  C o u r t  th e r e fo re  h e ld  th a t  i t  w a s  a  s u b t le  a t te m p t  t o  s h if t  
th e  o n u s  o f  p r o o f .  I n  th e  presen t case  th e  fa c t s  a re  d iffe re n t . T h e  
d e fe n d a n t  h a s  p le a d e d  th a t  th ere  w as n o  c o n s id e r a t io n  f o r  th e  ch e q u e s  
a n d  s u p p o r te d  h is  p le a  w ith  a ffid a v it  e v id e n ce  as  t o  th e  c irc u m sta n ce s  in  
w h ich  b e  d e liv e r e d  th e  c h e q u e s  to  h is w ife . I n  fr a m in g  th e  in te r ro g a to r ie s  
in  th e  fo r m  h e  d id , h e  w a s  n o t  sh iftin g  th e  b u r d e n  o f  p r o o f ,  b u t  o n ly  
e n d e a v o u r in g  t o  a s ce rta in  fr o m  th e  p la in t if f  w h a t ,  in  h e r  su b m is s io n , 
w a s  th e  c o n s id e r a t io n  f o r  w h ich  th e  ch eq u es  w e re  is su e d , s o  as t o  e n a b le  
h im  t o  p r e p a r e  fo r  th o  ca se  h e  h a d  to  m e e t .— V id e  Hailsham (Simonds 
Ed.) V o l .  12  P a r a  8 7 .

A lth o u g h  th e re  is  a  p re su m p tio n  in  r e s p e c t  o f  b ills  o f  e x ch a n g e  a n d  
c h e q u e s  in -r e g a r d  t o  v a lu a b le  con s id era tion , i t  is n o t  c o n c lu s iv e  p r o o f  
b u t  o n ly  a  r e b u tta b le  re su m p tio n . T h e re fo re , w h en  th e  d ra w e r  d e n ie s

1 (1933) A . l .R .  Madras 293.



566 ALLES, J.—Scnanayakc v. Scnanayake

th a t  th e r e  w a s  a n y  co n s id e ra tio n , h e  c a n  o n l y  r e b u t  th e  p re su m p tio n  
i f  h e  k n o w s  w h a t  th e  o th e r  p a rty  a lleges  is  th e  v a lu a b le  co n s id e r a t io n . 
T h e  d e fe n d a n t  in  s u c h  a  case  can  sh o w  th a t  th e r e  w a s  n o  co n s id e ra tio n  
w h a ts o e v e r  o r  e x p la in  th e  c ircu m stan ces h o w  th e  v a lu a b lo  co n s id e ra tio n  
ca m e  t o  b e  c o n s t it u t e d  a n d  m a y  be e n t it le d  to  ta k e  ce rta in  d e fe n ce s  
u n d er  th e  la w . M e r e ly  m a k in g  a  b a ld  s t a t e m e n t  t h a t  th e re  w as v a lu a b le  
c o n s id e r a t io n  is  in su ffic ie n t , as th e  d e fe n d a n t  m a y  b e  u n a b le  to  m e e t  
th e  a l le g a t io n  t h a t  h a s  b e e n  m a d e  o r  t o  te s t  w h e t h e r  th e  co n s id e ra tio n  
a lle g e d  is  v a lu a b le  con s id era tion  r e co g n is e d  b y  la w  o r  to  a s ce rta in  
w h e th e r  i t  is  s u ff ic ie n t  con s id era tion . S e c t io n  2 7  o f  th e  B ills  o f  E x c h a n g e  
O rd in a n ce  d e fin e s  “  v a lu a b le  con s id era tion  ”  a s —

(а) a n y  c o n s id e r a t io n  w h ich  b y  th e  la w  o f  E n g la n d  is  su ffic ien t t o  

s u p p o r t  a  s im p le  c o n t r a c t ;

(б ) a n  a n t e c e d e n t  d e b t  o r  lia b ility . S u ch  a  d e b t  o r  l ia b ility  is d e e m e d  

t o  b e  v a lu a b le  co n s id e ra tio n  w h eth er  th e  b ill  is  p a y a b le  o n  d e m a n d  

Or a t  a  fu t u r e  t im e .

T h e  d e fe n d a n t  is  th e r e fo r e  en titled  to  k n o w  u n d e r  w h ich  lim b  o f  th e  
S e c tio n  th e  p la in t i f f  seek s  t o  claim  th e p a y m e n t  as v a lu a b le  c o n s id e ra tio n  
so  th a t  h e  m a y  e n d e a v o u r  to  d isp ro v e  it. H e  c a n  e v e n  m a in ta in  th a t  
it  w a s  a n  il le g a l c o n s id e r a t io n  in w h ich  ca se  n o  b u r d e n  sh ifts  to  h im . 
I n  th e  p r e s e n t  c a se  th e  p la in t iff  w as a w a re  o f  th e  d e fe n d a n t ’s p o s it io n  
as t o  w h y  h e  d is h o n o u r e d  th e cheques. I f  h e r 'p o s i t i o n  w as th a t  th e re  
w a s v a lu a b le  c o n s id e r a t io n  fo r  th e ch eq u es th e r e  s h o u ld  b e  n o  d iff icu lty  
w h y  sh e  s h o u ld  n o t  s ta te  w h a t th a t  c o n s id e r a t io n  w a s .

B e fe r e n c e  h a s  b e e n  m a d e  in  th e course  o f  t h e  a r g u m e n t  to  th e  g e n e ra l 
o b s e rv a t io n  o f  A .  L .  S m ith , J . in the le a d in g  c a se  o f  Kennedy v. Dodson1 
w h ere  th e  fo l lo w in g  o b s e rv a t io n  appears :—

“  I n  r a y  o p in io n  th e  leg itim ate  use a n d  th e  o n ly  le g it im a te  u se  o f  
in te r ro g a to r ie s  is  t o  o b ta in  from  the p a r t y  in te r r o g a t e d  a d m ission s o f  
fa c t  w h ic h  i t  is  n e ce s sa r y  fo r  the p a r ty  in te r r o g a t in g  to  p r o v e  in  o r d e r  
to  e sta b lish  h is  c a s e .”

b u t  as N a g a lin g a m  S . P . J .  rem arked  in  Chatoor v. General Assurance 
Society Ltd.2, th e  la n g u a g e  used b y  S m ith  J .  w a s  n o t  in te n d e d  to  h a v e  
su ch  a ' g e n e r a l im p o r t  a n d  the lea rn ed  J u d g e  in  th a t  ju d g m e n t  has 
re fe rred  t o  s e v e r a l  E n g lis h  cases w h ich  illu s tr a te  t h a t  a  p r o p e r  fu n c t io n  
w h ich  in te r r o g a t o r ie s  c a n  an d  d o  p e r fo r m  is  t o  e n a b le  th e  p a r t y  
in te r ro g a t in g  t o  a s ce r ta in  w h a t th e  ca se  h e  h a s  t o  m e e t  a n d  w h a t  
re a lly  are  th e  m a tt e r s  a t  issue.

F o r  th e  a b o v e  re a so n s  I  h o ld  th a t th e  d e fe n d a n t  w a s  e n t it le d  t o  

ad m in iste r  th e  I n te r r o g a to r ie s  1 an d  2 a n d  I  w o u ld  d ism iss  th is  a p p e a l 

w ith  costs . *

1 (1895) 1 Ch. 331 at 311. * (1951) 56 N. L. R. 566 at 570.
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DE KRETSER, J .—

T h e  fa c ts  a re  se t  o u t  in  tiie  judgment o f  m y  b r o th e r  A lle s , J . In  m y  
v ie w  o n ce  th e  d e fe n d a n t  h a d  s e t  o u t  in  h is  a ff id a v it  file d  f o r  th e  p u r p o s e  
o f  o b ta in in g  le a v e  to  a p p e a r  a n d  d e fen d  th e  fa c ts  w h ich  h e  re lie d  o n  
to  sh o w  th ere  w as n o  c o n s id e r a t io n  w hen  h e  issu ed  th e  ch e q u e s  s u e d  
o n  h e  w as e n t it le d  b e fo r e  th e  tr ia l to  ask  th e  p la in t if f  “ P le a s e  te ll m e  
w h a t  y o u  s a y  is th e  g o o d  a n d  v a lu a b le  c o n s id e r a t io n  f o r  w h ic h  y o u  
sa y  I  issu ed  th e  c h e q u e s

T h e  an sw er to  th a t  q u e r y  w o u ld  en a b le  h im  t o  g e t  r e a d y  to  m e e t  
th a t  p o s it io n  a n d  w o u ld  p r e v e n t  h im  from  be in g  ta k e n  b y  su rp rise  a n d  
b e in g  p r e ju d ic e d  a t  th e  tr ia l. T h a t  is o n e  o f  th e  o b je c t s  fo r  w h ich  a n  
in te r ro g a to ry  can  b e  le g it im a te ly  issu ed— V id e  th e  ca se  o f  Chaloor 
v. General Assurance Society Lid.1

I t  a p p ea rs  t o  m e  t h a t  th e  le a rn e d  D is t r ic t  J u d g e  w a s  r ig h t  in  o r d e r in g  
p la in t if f  t o  an sw er  th e  in te r ro g a to r ie s  1 a n d  2 b y  w h ich  th e  d e fe n d a n t  
s o u g h t  to  ascerta in  w h a t  w a s  th e  v a lu a b le  co n s id e ra tio n  fo r  w h ich  th e  
ch e q u e s  su ed  o n  w ere  issu ed .

C ou n sel fo r  th e  p la in t if f  d id  n o t  a t  h is  a p p e a l c a n v a ss  th e  c o r r e c tn e s s  
o f  th e  D is t r ic t  J u d g e ’ s o r d e r  in  r e s p e c t  o f  in te r ro g a to r ie s  3 , 4 , 5  a n d  6.

I  ag ree  w ith  m y  b r o t h e r ’s o r d e r  th a t  th e  a p p e a l s h o u ld  b e  d is m is se d  
w ith  costs .

Appeal dismissed.


