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A, dm  a d m in is tra tr ix  o f  ho r d eceased  h u s b a n d 's  e s ta te , w as o u titlu rl, u n d e r 
llio  K m idym i l.nw , lo  a  life-in te rest. in  th e  e n ti re  p ro p o rty  o f  tho  d eceased , wlm 
d ied  is-meloss. A ltlioug li, aco o rd in g  to  lior a p p lic a t io n  Tor 'lo tlo rs  o f udiniiiis- 
tr a tio n , tlio on ly  o tlio r h e ir  w as B , llie  a d o p te d  ch ild  o f  th o  docoasod, tw o  o th e r  
persons (I! m ill D ), w ho  w ore th e  ohild ron  o f  th o  d eceased ’s s is to r , in te rv o n o d  in 
llio tu stn m e iilu ry  a c tio n  a n d  c la im ed  t h a t  th e y  w ere th e  sole in to s ta to  h e irs  o f  
th o  docouso'l (su b je c t to  th e  w id ow ’s a d m it te d  life -in to ro st) ; 0  a n d  D  d en ied  
th a t  th e  a d o p tio n  "  o f  B  w as o f  a  k in d  w hich  o n titlo d  h e r to  c la im  th o  s ta tu s  
o f  an  in to slu to  heir. B , b e in g  a  m in o r, w as rep roson to d  in  th e  a c t io n  b y  h e r 
n a tu ra l fa th e r .

A w as ad v ised  a b o u t th e  d iff icu lty  o f  e s ta b lish in g  b y  o ra l ev id en ce  B ’s 
u d o p tio n  for p u rpo ses  o f  in h e ri ta n c e  u n d e r  th o  K a n d y a n  law  (p rio r to  th o  
omu l incut o f  .Section 7 o f  O rd in an ce  N o. 39 o f  1938). A ccord ing ly , n e g o tia tio n s  
took p laeo for a  so ttlo in o n t o t th e  d isp u te , a n d  in  duo  cou rse  tho  tr ia l  J u d g e , 
h av in g  g iven  c o n sid e ra tio n  to  th e  c irc u in s tau c o s  p laced  befo re  h im  un il to  th e  
specia l in te re s ts  o f  th o  m in o r B , g av e  h is  ju d ic ia l a p p ro v a l on  O c to b e r 9, 1930, 
to  th e  follow ing b o n a  fide s e t t le m e n t :

(I )  U, 0  unil I) ea ch  rece iv ed  a b so lu to  t i t le  to  u j sh a re  o f  th e  e s ta te  free 
o l'u  l i f e iu le r o s t  in  fa v o u r o f  A .

(-) A th u s  w aived  h e r u n d is p u te d  a n d  in d isp u ta b le  life - in te re s t in  J  o f  th e  
e s ta te , an d  ag reed  to  a c c e p t in s te a d  ab so lu te  t i t le  to  a  J sharo  (in  w hich  
she tilreiu ly  en jo y ed  a  life - in te re s t) .

T w ouly  y ea rs  la te r  B ’s h e ir in s t i tu te d  tho  p re s e n t a c tio n  a lleg in g  t h a t  B  w as 
in  fa il (lie ad o p ted  ch ild  o f  th e  deceased  ill th e  to s tu m e n tu ry  ease . H e  claim ed  
I lull- tlio sh a re  w hich w as  a l lo tte d  to  A u n d e r th e  s e tt le m e n t a n d  w hich  was 
Hiihscipicull.v d o n a te d  by  A  to  th o  d e fe n d a n t w as im p ressed  w ith  a  t ru s t  in  
Invoiir o f  B m id  h er h e irs .

Held,  flint i t  co u ld  n o t bo s a id  th a t  A w as g u i lty  o f e x p ress  fra u d  in  re g a rd  to  
th e  sa lt le n ien t in  th o  te s ta m e n ta ry  case  o r  t.liut sh e  h u d  ab u se d  hor fidu ciary  
p o s itio n  unil th o ro b y  d e riv e d  a  p e c u n ia ry  a d v a n ta g e  u t  th o  oxpenso o f  B w ith in  
tho m ouniiig  o f  sec tio n  90 o f  th e  T ru s ts  O rd in an ce .

^LrFEAL from it judgment of the District Court, Kurunogaltt.
*Vm- jM litn  lln japak se , Q .C ., with 0 .  R. O unanttne and (}. 1). C. 

Wecrasintjhv, for tho defendant appellant.
X . E . W'nerasottriu, Q .C ., with W. D . Gunnsekern, for the plaintiff 

respondent.
C u r adv. vu lt.

F eb ru a ry  15, 11155. G batlaen J . —■

A Kandyan landowner named E. Edward Banda Korale died issueless 
and intestate on 3rd March, 1Q20, leaving a substantial estate valued for
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purposes of duty at Rs. 129,918/09. His widow Bandara Monika was 
duly appointed administratrix of the estate in Testamentary Action 
N o. \\,7 14 of the District Court of Kurunegala and it is common ground 
that under the Kandyan Law she was his heir to the extent of a lilc- 
interest in the entire property. She was about 49 years old at the time 
of her husband’s death.

In or about the year 1913 Edward Banda and Bandara Menika had 
adopted as their child Somawathio Kumarihamy who was the infant 
daughter of a kinsman ot Edward Banda. She was 16£ years old when 
Edward Banda died. Bandara Menika disclosed the fuct of the adoption 
in her application for letters of administration, but her petition P5 dated 
9th July, 1929, expressed ignorance as to whether the adoption complied 
with “ the requirements of the Kandyan Law for the purpose of 
inheritance Somawathie’s natural father Appuhamy was appointed 
goordian-ad-litem to protect her interests in the testamentary action. 
Shortly afterwards, two persons named Kumarihamy and llam Menika 
(the children of Edward Banda’s sister) intervened and claimed that they 
were the sole intestate heirs of the deceased (subject to the widow’s 
admitted life-interest). They denied that the “ adoption ” of Sonia- 
wathio was of a kind which entitled her to claim the status of an intestato 
heir.

Had this dispute, as to heirship proceeded to a judicial investigation, 
cither Somawathie alone or Kumarihamy and Ram Menika jointly would 
have boon declared entitled (subject to Bandara Menika’s life-interest) 
to Edward Banda’s estate to th$ complete exclusion of the contesting 
group or individual (.as the case may be). This appears to have been the 
context in which negotiations took place for a settlement of the dispute, 
and in due courso the (then) District Judge of Kurunegala, having 
given consideration to the circumstances placed before him and to the 
special interests of the minor Somawathie, gave his judicial approval on 
9th October, 1930, to a settlement in the following terms: 4

(1) Somawathio, Kumarihamy and Ram Menika each received absolute
title to a \  share of the estate free of a life-interost in favour of 
Bandara Menika ;

(2) Bandara Menika thus waived her undisputed and indisputable life
interest in £ of the estate, and agreed to accept instead absolute 
title to a |  share (in which she already onjoyed a life-interest).

This sottlomcnt was acted upon by all the parties and was assumed to be 
valid even after Somawathie (who married the respondent in 1932) 
attained- majority under the Kandyan Law oil 7th September, 1933. 
Bandara Monika died on 31st July, 1940, and it was only after her death 
t hat Somawathie and the respondent took steps to revive Somawathio's 
claim to have inherited the entirety of Edward Banda's estate. In t-lio 
meantime, Bandara Menika had in 1936 donated to the appellant (her 
nephew) the uudividod } Phare of some of the properties which passed to 
her under the settlement of 1930 together with an additional 1/12 share 
width klie had subsequently purchased from Rem Monika (who had simi­
larly acquired tKobe interests under the same settlement). There «<<»
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no evidence, however, that, the guhRequont (lunation mm in auylmdy’s 
contemplation in 1030.

On 21st July, 1042, the appellant, claiming title to the shures gifted to 
him by Bandara Menika in 1936, instituted action No. 1,052 in the District 
Court of Kurunegala for a partition of the property between himself, 
Somawnthie, Kumariliamy and Ram Menika on the basis of a common 
title proceeding from the terms of the settlement previously referral to. 
In paragraph 4 of the plaint he pleaded that the settlement was re# 
adju dicatn  between himself and his co-owners. Somawathie, on the 
other hand, had by then taken steps, in concert with her husband, to 
challenge the validity of the settlement of 1930 and she filed answer 
in the partition action denying all the material averments in the plaint. 
Slio specially denied that Bandara Menika had “ a n y  right or title, to convey 
to the (appellant) ”,

Beforo the trial of the partition action commenced, Somawathie, in 
pursuance of a compromise privately arrived at with Kumariliamy and 
Itam Menika, had obtained an order in the testamentary action on 2<lth 
September, 1044, purporting to set aside the earlier settlement of 193(1 
and to substitute in its placo a declaration that Somawathie as the 
adopted child of Edvard Banda was in truth his sole heir. (ft is now 
conceded that, this compromise does not bind the appellant). On titli 
October, 1944, she applied in the partition action for leave to amend 
her pleadings 11 owing to the order made on 20-9-44 in D. C., Testy: 
No. 3714 The application was (rightly or wrongly) refused, and no 
appeal was preferred against that decision.

On 20th October, 1944, an interlocutory decree for partition was entered 
declaring the parties entitled to shares on the basis of the settlement of 
1930. Somawathie was not present at the trial, and her lawyers stated 
that they had received no instructions to appear for her. Her later 
application to re-open the proceedings was unsuccessful. In due course, 
a final decree for partition was passed in terms of which the appellant 
was declared the owner of a divided allotment of land (described in 
Schedule “ B ” annexed to the present plaint) in lieu of his former 
undivided interests in the larger land (described in Schedule “ A ”). 
Similarly, Somawathie and the other co-owners received other divided 
allotments. The title created by the settlement of 1930 clearly provided 
the foundation for the adjudication as to the rights of the parties in the 
partition action.

Somawathie herself died on 27th February, 1945, leaving a last will 
whereby she appointed the respondent her sole heir. He instituted this 
act^m on 25th July, 1950, for a declaration that the defendant held the 
property described in Schedule “ B ” in trust for him. He alleged thut 
Bandara Menika, “ well knowing that Somawathie was the adopted child 
of Edward Banda for purposes of inheritance under the Kandyan Law, 
and although bound in a fiduciary capacity to protect the interests of 
Somawathie, took advantage of her fiduciary position and, acting in 
fraud and collusion with the guardian-ad-litein of Somawathie in case 
No. 3,714, entered into a fraudulent and collusive agreement with the said 
guardian-ad-litem and Kumarihamy and Ram Menika to divide the estato
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of Edward Banda to the detriment of Somawathie Accordingly, it was 
pleaded, the benefits which Bandara Menika improperly derived from this 
unconscionable compromise were held by her in trust for Somawathie ; 
the appellant’s rights in the property as Bandara Menika’s donee were 
impressed with the same constructive trust.

Tho loarnod District Judgo held ih favour of tho respondent that 
Bandara Menika had fraudulently abused her fiduciary position in entering 
into the settlement of 1930 and accordingly became a constructive trustee 
for Somawathic to tho extent of the improper benefits which passed to her 
thoreunder. He hold that the appellant, being a more volunteer, also 
held tho property in trust; indeed.he took the view that the appellant, had 
himself been a party to the fraud, but Mr. Weerasooria very properly did 
not invito us to adopt that fanciful theory (baaed as it was on extremely 
flimsy material). Finally, the learned Judge rejected the ploa that the 
decree in the partition action operated in any event as res a d jw lica la  and 
precluded iSomawathic’s successor in interest from reagitating any question 
relating to the validity or propriety of the settlement.

I have come to the conclusion that the judgment under appeal muBt ho 
set aside because the respondent wholly failed to. establish his allegation 
that Bandara Menika was guilty of express fraud or that (even on a 
slightly low plane of criticism) she had abused her fiduciary position 
and thereby derived a pecuniary advantage at the expense of her 
beneficiary.

Let us consider first tho allegation of express-fraud. When this action 
commenced, twenty years had elapsed since the settlement of 1930 was 
reached in the testamentary proceedings. During this long interval of 
time, Bandara Menika had died and could not give her version of the 
motives that induced her to agree to its teraB ; Mr. Wamluragala (who 
acted as her Proctor in the litigation) and Mr. V. I. V. Gomis (who acted 
for the rival claimants) are also admittedly dead; so are Somawathie and 
her guardian-ad-litem who consented to the settlement on independent 
legal advice. In the absence, therefore, of most of the principal parties 
to the compromise, it is incumbent upon us to scrutinise the very belated 
allegation of fraud with considerable caution.

Tho only direct evidence on which the learned Judge based his inference 
of express fraud was tho testimony of a Proctor’s clerk who claimed 
in 1952 to have overheard parts of certain vague conversations which 
took place twenty-three years earlier in Mr. Wanduragala’s office. To 
my mind, this evidence (oven if true) was quite inadequate to ostablish 
fraud against a woman who had since died. As for the circumstantial 
evidence referred to in tbe judgment under appeal, it only proves that 
Bandara Menika knew (as she had herself always admitted) that her 
husband in fact regarded Somawathie* as their adopted child; it does 
not justify the further inference that she did not entertain a genuine 
doubt os to the chances of convincing a Court.pf law in a contested litigation 
t hat the adoption was of a kind which tfonstituted Somawathie tho sole heir 
of her adoptive father under the Kandyan Law. The entire evidence is 
quite consistent with the more charitable theory that, in her honest
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opinion, which was shared by honest lawyers, a settlement of thh dispute- 
was in the best interests of .the minor whom she too regarded as her 
daughter.

The difficulty of establishing adoption for purposes of inheritance 
under the Kandyan Law by oral evidence (i.e., before the legislature 
enacted Section 7 of Ordinance No. 30 of 1938) is a matter of common 
knowledge, and the law on the subject was even more controversial in 
1930 than it is now. H a y le y ’s  L a w  a n d  C ustom s o f  the S inhalese, published 
in 1923, states at page 203 that there must be proof of “ an intention on 
the part of the adopter to make the adopted person his child, and con­
stitute him or her his successor, coupled with acts of adoption and, 
according to the authorities, a n  open  declara tion  o f  the adop tion  ”. The 
learned author adds at page 207 that “ the num erous cases in  which the 
C ourts have refused to recognise adop tion , although the in ten tion  to  a d o p t 
seems to have been established, have a p p a re n tly  settled  the la w  that there 
m ust be a  pu b lic  declaration , bu t w h a t constitu tes such a  declara tion  has 
not been defined ”. The uncertainty was not removed at the time of the 
settlement which is now impugned, and could not but have been promi­
nently before the minds of the experienced lawyers who represented the 
parties at the relevant time, Indeed, the controversy continued even 
after this Court pronounced in November 1937 that “ the declaration 
need not be made on a formal occasion ’’—T ik ir ik u m a r ih a m y v. b liya ra -  
l>ola 1. For instance, this conflict of authority as to the requirements, 
of “ a public declaration ” was again emphasised six years later, when 
a Bench of three Judges was constituted to decide the question 
authoritatively in l lk k u  B an da  v . S om aw ath ie *, where the same Soma* 
wathie successfully established her adoption by the widow Bandura 
Menika. It is therefore quite wrong to infer that the settlement of 
1930 was necessarily prompted by any other motive than to avoid the 
risks of a protracted and uncertain litigation which, if unsuccessful, 
would have completely disentitled Somawathie to any rights in her 
adoptive father’s estate.

Has the evidence established a constructive trust against Baiulara 
Menika even though there was insufficient proof of express fraud ? 
That she stood in a fiduciary position towards Somawathie is clear 
enough. But did she abuse that position in order to gain some personal 
advantage at the beneficiary’s expense ? And, above all, did she in 
fact derive any demonstrable advantage from the settlement ? For 
then only can the plaintiff invoke the well-settled principle of law which 
lias been incorporated in Section 90 of the Trusts Ordinance in the 
following terms:

“ When a person bound in a fiduciary capacity to protect the 
interests of another person, by availing himself of his character, gains 
for himself any pecuniary advantage, . . . .  he must hold for 
the benefit of such other person the advantage so gained. ”

When Somawathie’s adoption,for purposes of inheritance was challenged, 
by the rival claimants to heirship, she was represented by her natural

1 (1937) 14 .V. L. It. 476. * (1943) 44 N. L. It. 457.
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father'who'had recourse to independent legal advice. In addition, 
her interests as a minor were protected by a very experienced Judge who 
Approved the settlement. (The suggestion that he had perhaps sane- turned .some different compromise seems to be quite fanciful; the subse­
quent transactions negative this theory, and on this point at least the 
'later partition decree places the matter beyond all controversy.)

I am very, far from satisfied (even if one reconsiders the matter 
retrospectively) that Bandara Menika herself did gain any demonstrable 
pecuniary advantage from the settlement. _ Her own claim to a life- 
interest in the entire estate was certainly not in jeopardy. How then 
could it have been argued at the relevant date that she necessarily 
benefited by taking an absolute interest jn  ̂a £ share of the estate in 
■ exchange for a life-interest in the entirety ? She had waived in favour of 
Homawathie and the other claimants her legal right to receive an assured 
immediate income during her life-time from the outstanding £ share of 
a valuable estate ; at the same time Sojnawathie herself had gained some 
immediate benefit by being assured of the title to and the income from 
£ of the estate in exchange for the bare possibility (let us even call it the 
probability) of becoming owner of the entirety, but w ithou t a n y  right to 
a n y  incom e u n til B a n dara  M en ik a 's  death. It would indeed have required 
an actuary to predict the financial advantages and disadvantages which 
would flow from the compromise'agreed upon; and, as to the greater 
risks presented by a contested litigation on the issue of heirship, no 
lawyer jealous of his reputation would, I fancy, have hazarded a 
confident opinion in 1930. Indeed it was in recognition of these risks 
that the Kandyan law of adoption for purposes of inheritance was 
amended in 1938. In this situation, one would hesitate to pronounce 
even now that the settlement of 1930 was in fact unwisely reached.

The learned District Judge has emphasised the fact that, according t° 
the evidence, Bandara Menika appropriated her income of the entire 
property during her life-time. Even if that be true, it has no relevancy 
to the present cause of action, because such appropriation was contrary 
to and not a consequence of the terms of the impugned settlement. 
Similarly, no constructive trust could be imposed by law on Bandara 
Menika in respect of the benefits* derived by Bam Menika and Kumari- hamy. Indeed, I see no reason for assuming that she was in any way 
improperly concerned to promote their interests to her adopted daughter’s prejudice.

For all these reasons, I am satisfied that the provisions of Section 90 of 
the Trusts Ordinance do not apply: In addition, I am inclined to tho
view that the decree in the partition action No. 1,052 instituted in 1942 
precludes the plaintiff from attacking the validity of the settlement of 
1930 on which that decree was based. It has no doubt been authoritatively 
decided that Section 9 of the Partition Ordinance does not necessarily ex­
tinguish constructive trusts— M a i ik a r v . M a rik a r1. But in action No. 1,052 
Somawathie, as she was entitled to do, eiprkssly put in issue the validity 
of any rights which the appell tnt (as Bandara Menika’s successor in

1 (1920) 12 N . L . R . 137.
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title) claimed by virtue of the settlement. She also attempted unsuccess* 
fully to set up the subsequent rescission of the settlement as a bar to the 
appellant’s title. In that situation I would have been prepared to hold, 
if necessary, that the decree in favour of the appellant operates as res 
adjudicate, against the respondent. In M a r ik a r ’s  case (supra) the bene­
ficiary (although a party) had not put in issue the bare legal estate of the 
constructive trustee. In action No. 1,052, by way of contrast, the alleged 
beneficiary asked for a dismissal of the action because she virtually 
denied that the alleged trustee had “ any right or title ” in the property 
sought to be partitioned. I would allow the appeal and dismiss the 
respondent’s action with costs in both Courts.

S ansoni J.—I agree.
s

A p p e a l alloived.


