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Excise— Charge of possession of pot arrack—Evidence of type of liquor.

In  a  prosecution for possession of unlawfully m anufactured po t arrack there 
m ust be some reliable evidence th a t the liquid in question was in  fact po t arrack.

^L PPE A L  from a judgment of the Magistrate’s Court, Gampaha. 
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In this case the appellant is charged with being in possession of two 
bottles alleged to contain pot arrack. Now, it is quite true that one does 
not wish to set aside convictions in Excise matters on grounds of pure 
technicality, but it seems to me that when the prosecution allege that an 
accused is in possession of unlawfully manufactured arrack there must 
be some reliable evidence as to the contents of the bottles which are 
found in  his possession. In this case the only witness for the prosecution
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was a police constable, T. B. Sarap, who states that he discovered the 
accused with a mat bag containing two bottles containing pot arrack and 
another three-quarters filled with toddy. He gives no details o f his own 
experience in detecting various types of liquor, nor does he state the 
reasons for coining to the conclusion that the liquid in question in these 
bottles was in fact pot arrack. I t is true that the learned Magistrate 
in his judgment adverts to this matter and says that the evidence was not 
challenged and therefore that evidence should be accepted. W ith 
great respect to him, I feel that the evidence o f this Police officer on 
this matter should have been supplemented and that as it stands it  is 
not sufficient to justify a conviction. That being so, the appeal must be 
allowed and the conviction quashed.

Appeal allowed.


