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fact ; as to the inferences to be drawn from these facts, an appeltatoe
tribunal is placed in no less advantageous a position than the Court
below to arrive at a correct conclusion.

In my opinion there is one circumstance which tips the balance in
favour of the defendant, and to which insufficient weight has been given
by the learned Commissioner. Whereas on the- one hand the tenant
had signally failed in his endeavours to find alternative accommodation
for himself and his family, the landlord has been more fortunate. Shortly
after giving notice to quit, the landlord has succeeded in taking on reat a
house in Talangama for his wife and daughter, and from thero the child,
who is & Roman Catholic, has attonded St. Bridget’s Convent as a
student. Arrangeszavi®s Liave boon mada fox tuhlug the child to and fromn
sohou! each day, and although these are not idea! they seem to me to be
not inadequate having regard to the difficulties of the present time.
Certain minor inconvenicnces which the plaintiff complains of are
surely insignificant when they aro compared with the hardships to which
the defendant and his family would be subjected if thoy were ejected from
their house with nowhere else to go. Ia my opinion the claims of & tenant
who has failed,in spite of diligent search, to find alternative accommodation
should be preferred to those of a landlord whosefamily does at least possess
a home in which they can continue to live. Tt was suggested at the trial
that the defendant could take up residenco in the house at Talangama
which the plaintiff’s wife and daughter now occupy. If that could have
been definitely arranged, the defendant would have been unreasonablo
in refusing to vaeate the house in Nugegoda. No such proposal was
however made te the defendant before the trial commenced, and at the
trial the owner of the Talangama house was extremely non-committai
on the point.

In my 6pinion the plaintiff has failed to establish his claim to be restored
to possession of the house in Nugegoda. I therefore allow the appeal
and enter decree dismissing the plaintiff’a action. The defendant is
ontitled to his costs of appeal, but as he failed in the lower Court to
establish his claim in reconvention in regard to alleged * excess ' rent,
each party will bear his own costs of trial.

Appeal allowed,
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Divorce actiovn—Non-appearance of defendant—Decres nisi—IRequirement of personal
service of notice—Ciwil Procedure Code, 85. 85, 596, 604,

Where owing to tho non-appearance of defendant a decres nisi is entored
in favour of the plaintiff in & matrimonial action tha procedurs laid down in
soction 85 of tke Civii Procedure Code must be followed and notico of the decree
nigi must be sorved personally on the defendant, unless the Court directs some
other mode of servics.
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The appellant is the wife of one Sittampalam Subramaniam who
instituted this action against her on Sth June, 1949, for dissolution of
their marringe vn the ground of malicious desertion.  On the 27th August,
1048, after ex parte trial decroo nisi dissolving the marriage . was entered
and it was made absolute on the 204k November, 1948. :

On the 6th Jamuary, 1949, the appeliant moved that the decree niss
and deurce absolute be set aside and she be allowed to file answer on the
grownd that she was not awars of the institution of the action. The
present appeal is from the order of the learned Dist
her ication.
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The prrties were murelod in 1920 and accordinyg to the rospondent
they lived as hushand and wife happily till the end of September, 1042,
when thedofendantmaliciously dosertod him. Tt isadmitted that at the
tame of the institution of the action the respondent was living in adultery
with one Nagapper Parvathypiliai by whom he had seven children.
The adulterous associntion had lusted nver a period of twenty vears and
it is ot devoid of significanve that both the plaint and the ovidence
ab the ex parte trial are silent as to the respondent’s own infidelity.
& position taken up by the respondent thub he thonght of obtaining
a divoree because the anpellant was not consenting to live with him had
to be earcfully tested by the learned J udge in the light of the admission
that the respondent was about this time anxions to Iegalise by marriage
his agsociation with Parwathy. A desire on his part to avoid protracted
procedings in which he would have had nob only to establish a charge
of desartion against his wife but to Justify his own misconduct wag, in
my opinion, a sufficient inducement to keep the appellunt ignorant of the
procendings. The appellant’s story sounds natural and true that she
hecume aware of the case through the withuss Kandiah only after the
resnondent had given notice of his marriage with Parwathy. Kandiah
wus a witness bo the notice of marriage dated 3rd J anuary, 1949. T find
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it difficul to believe that on receiving summons the appellant remained
indifferent to the assertion of her rights as the wife of the respondent.
Having regard to all the eircumstances of the case I am of opinion that the
finding that summons was served on the appellant is wnreasonable and
cannot be supported.

At the argument in appeal the point was raised whether the decrce
nisi and the deeree absolute entered under Chapter XLIT of the Civil
Procedure Code could stand in view of the fatlure to comply with section
85 of the Oode which requires that upon an ex parfe hearing the decree
nisi shall be served personaily on the defendant, unless the Court dirccts
some other mode of service. It i3 conceded that after the ez parle hearing
on the 27th August, 1948, the procedure laid down in section 85 was not
followed. There is nothing in Chapter XIIT from which one is entitled_
to infer that f;h(‘ 1mpu'atne provisions in section 85 are not apphcab]e
5 Taatririonial cascs. On the coptrary soction 596 provides that © the
procedurc generally in such matrimonial cases shall (subject to the
provisions contained in this Chapter) follow the procedure hereinbefore
86t out with respect to ordinary civilactions . If in an action respecting
property it is necessary that a defondant should have notice of a decree
passed against him in his absence, the gronnds are very mach stronger
for holding that the same procedure shouid be followed in an action {for
dissolution of marriags resulting as it does in the alteration of the status
of the parties. I am, therefore, of the opinion that the decrce nisi and
the decree absolute passed under section 604 are void and of no effect.

I would, therefore, set aside the decree misi and the decrce absolute
dissolving the marriage and remit the case to the learned District Judge
with directions to allow the appellant to file angwer and to try the action
in due course. The appellant will be entitled to the costs of appeal
and the costs of the proceedings in the District Court on the 9th Mavch,
1949

JaveriLerr C.J.—1 agree.
Desree sel aside,
—e——

1949 Preseni : Basnayake J.

EDIRISINGHE, Petitioner, end DISTRICT JUDGE OF MATARS,
Respondent

8. C. 49—In THE MATTER OF AN APPLICATION ¥OR WRITS OF
CERTIORART AND PROHIBITION acaINst L. B. »E SiLva,
THE DISTRIOT JUDGE 0T MATARA

Writs of Certiorari and Prohibition—Obstruction to Commissionor in pariition
action—Inguiry—Bail—Jurisdiction of District Cowt—Civil Procodure
Code, . 839,

Potitionor was alleped to have obstructod a C‘om-nmsm'wr who had
been directed to sell land in a partition action. The District Judge
fixed the matter for inquiry and directed the petlho‘m" to furnish bail
in a sum of Rs. 500 to ensure his attendance in Court.

Held. that the Conet had inherent jurisdiztion under section 379 of
the Civil Proceduroe Code to inquire into the mattor.

Fleld further, that the Court had no power ta order bail.



