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T H E  K IN G  v.. V E D A N A Y A G A M  P U L L E .

57— M . C. Colombo, 4S,U 8.
Court of Criminal appeal—Charge of murder against appellant and five others— 

Death of deceased as result of three- blows—Only one blow struck by 
appellant— Verdict of grievous hurl against appellant alone—Points on 
which trial Judge should have directed the jury.
The appellant and five other persons were charged, in one of the 

counts in the indictment, with committing murder.
There was evidence to the effect that the appellant struck one blow 

with a club on the head of the deceased man. There was, however, 
no evidence as to where that blow alighted nor the precise injur; which 
that blow caused, having regard to the fact that the deceased was found 
with two other blows on his head, the cumulative effect of these blows 
being to cause a fracture, of the brain. <

The. jur; found the appellant alone guilt; of the offence of causing 
grievous hurt and acquitted all the other accused.

Held, that the trial Judge should have' directed the Jur;— (1) as to 
what in law constituted common intention, (2) as to the position which 
would arise if the jury found that there was no common intention 
between the appellant and the other persons mentioned in the charge 
but possibl; a common intention between the 'appellant and other persons 
whose names were not mentioned, (3) as to what in law constituted the 
offence of causing grievous hurt.

• 1 (1906) 10 N. L. R. 44. • (1926) 29 N. L. B. 132.
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A P P E A L  from  a  con v iction  b y  a J u d g e  and  Ju ry  before  th e  W estern  
C ircu it.

H . V. Perera, K .G . (w ith  h im  O. E . Chitty), fo r  t h e ' first a ccu sed , 
appellant.

M . F . 8 . Pulle, C .C ., fo r  th e  C row n.

Ju n e  27, 1945. H o w a r d  C .J .—
A

I n  th is  case  th e  ap p e lla n t w as ch arged  w ith  e igh teen  oth ers on  an 
in d ictm en t w h ich  con ta in ed  th ree cou n ts . T h e  first cou n t related  to  a ll 
the accu sed  and charged  th em  w ith  be in g  m em bers  o f  an  u n la w fu l 
assem bly , th e co m m o n  o b je c t  o f  w h ich  w as to  cau se  h urt to  on e  P e te r  
S ilva. T h e  secon d  co u n t w h ich  a lso related  to  a ll th e  accu sed  ch a rg ed  
th em  w ith  being ' m em b ers  o f  an  un law fu l assem bly  and  in prosecu tion  
o f  the said com m on  o b je c t  co m m ittin g  m urder b y  cau sin g  th e  death  o f  
the said P eter  S ilva . T h e  th ird  cou n t related to  the ap pellan t, the first 
accused , and  the secon d , th ird , e ighth , fou rteen th , a n d  fifteenth  accused  
and charged  th em  w ith  com m ittin g  m u rd er b y  cau sin g  th e death  o f  th e said  
P e te r -S ilv a . T h e ju ry  fou n d  all th e accu sed  n ot g u ilty  on  cou n ts  1 and 2  
b u t fou nd  the ap pellan t g u ilty vo f  th e offence o i  grievou s h urt on  co u n t 3- 
w hilst acqu itting  th e oth er a ccu sed  ch arged  in that coun t.

T h e  grounds o f  appeal form u la ted  b v  th e ap p ella n t are (1) th a t the 
verd ict is- unreasonable and can n ot be  su p p orted , h av ing  regard to  th e  
ev iden ce , (2) th a t th ere w as n on -d irection  in th e charge on  th e  possib le 
alternative verd icts , and (3 ) the case  o f  the d e fen ce  w as n o t  fa irly  and 
ad equ ately  p u t to  the ju ry . M r. P ererd on  beh a lf o f  th e ap pellant h a s  
n ot argued th e third ground o f  appeal b u t has con cen tra ted  his a tten tion  
on  th e  first and second  grou n d s.

N ow , it  is p er fect ly  obv iou s th at in  order to  su cceed  on  c o u n t 3 the 
p rosecution  had  to  p rove  th at a co m m o n  in tention  ex isted  b etw een  th e  
ap pellant and on e o r  oth er o f  th e .persons w h o  w ere jo in tly  charged  w ith  
h im  o n  th at cou n t. I n  th is con n ection  it w ou ld  appear th at there w as <no 
explanation  b y  th e tria l J u d g e  as to  w h at in law  con stitu ted  co m m o n  
intention . N or w as there any  exp lan ation  as to  th e  p os ition  w h ich  
w ou ld  arise if the ju ry  fou n d  th at there w as n o co m m o n  in ten tion  
betw een  the ap pellan t and  th e o th er  persons m en tion ed  in  th at charge 
bu t possib ly  a co m m o n  in ten tion  b etw een  th e ap pellan t and o th er  p erson s 
w hose n am es w ere n ot m en tion ed . I f ,  th erefore , the ju ry  d id  b y  th e ir  
v erd ict in ten d  to  find  th a t  a co m m o n  in ten tion  ex isted  betw een  th e 
ap pellan t and  som eon e e lse , w e th ink  th ere w as n o  ad equate exp lan ation  
o f* w h a t  con stitu ted  co m m o n  in ten tion  to  su p p ort such  a charge. B u t  
w e th ink  th at th e ju ry  b y  th eir  v e d ic t  defin itely  fou nd  th at th e ap pellan t 
d id  n ot share a co m m o n  in ten tion  w ith  a n y bod y  else and b y  tb e ir  verd ict 
th ey  ca m e to  th e  con clu s ion  th at b y  h is ow n  acts , and those acts alone, 
th e  ap pellan t had  co m m itte d  th e  o ffen ce  o f  in ten tion a lly  cau sin g  griev ou s 
hurt. T h e  o n ly  q u estion  th at arises, th erefore , is  w hether th at v erd ict  
can  be. su p p orted  on  th e  ev id en ce . I n  th is con n ection  there w as n o  
d irection  on  th e  qu estion  o f  w h a t in  law  con stitu ted  th e  o ffen ce  o f  g rievou s 
h urt. M oreover, th ere w as n o  ev id en ce  on  w hich  the ap p ella n t b y  h is  
ow n  acts cou ld  b e  fou n d  g u ilty  o f  th is  o ffen ce. T h ere w as ev id en ce -



S 0 B B T 8 Z  J.—Sanmngam Pitlai and Ferdinand* ( S .  / . ,  Police).

t o  the e ffect that h e struck  one b low  w ith  a  c lu b  on  th e head o f  the 
d ecea sed  m an, P eter  S ilva. T here w as, h ow ever, n o  ev idence as to  where 
th at b low  alighted nor the precise  in ju ry  w hich  that b low  caused, having 
rega rd  to  the {a c t  th at P eter  S ilva  w as fou nd  w ith  tw o  other blow s on  his 
head , th e cum u la tive  e ffect o f  th ese  b low s being  to  cause a fracture o f  the 
brain . In  these circu m stan ces w e th ink  th at there was n o evidence 
b efore  th e ju ry  on  w h ich  the appellant cou ld  have been  conv icted  o f 
in ten tiona lly  causing grievous h urt. There ■ w as, how ever, sufficient 
ev id en ce  to  con v ict  h im  o f  causin g sim ple hurt under section  314 o f  the 
P en al C ode. W e , therefore, find  h im  guilty  o f  causing sim ple  hurt under 
section  314 o f  th e P e n a l' C ode and im pose a sen tence o f one year ’ s 
rigorous im prisonm ent.

Varied.


