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The words “ language of the defendant” in section 55. of the Civil 

Procedure Code mean the language the defendant understands. They 
do not necessarily mean the language of the race to which the defendant 
belongs.

^ ^ P P E A L  from a judgm ent of the D istrict Judge of Trincomalee.

D odw ell Gunawardana, for the defendant, appellant.

,E. B. W ikrem anayake  (w ith  h im  F . C. W . V a n G eyze l) , for the plaintiff, 
respondents.

• Cur. adv. vu lt.



SOERTSZ J .—Ratnasekera and Miller & Co. 5 2 1

Decem ber 14, 1942. S oehtsz J.—
This appeal is devoid  of m erit. It is I th ink  an attem pt on the part 

o f th e defendant-appellant to  delay h is creditors in  th is case as long as 
possible. He w as sued b y  plaintiffs for th e value of goods sold and  
delivered to him.

The action w as instituted on February 7, 1941. There w as great 
difficulty in  serving sum m ons on the defendant. It w as over a year later  
that sum m ons w as even tu ally  served. On the day fixed for him  to file 
answer, he w as absent and the case w as fixed for e x  p a rte  trial for 
March 9, 1942. There w as another adjournm ent th is tim e at the  
instance of the plaintiff and the e x  p a r te  trial took place on M arch 12, 
1942 and decree n is i w as entered returnable for A pril 13, 1942. There 
w ere further delays and th e decree n isi w as not served on th e defendant 
t ill June 15, 1942. On that day a Proctor filed proxy from  th e defendant 
and w as given  tim e to show  cause. The inquiry took place on Ju ly  2, 1942.

The defendant asked that the decree n isi be set aside on th e ground  
that the service of sum m ons and of the copy plaint on him  w as not in  
conform ity w ith  section  55 o f the C ivil Procedure Code inasm uch as the  
sum m ons and the copy p lain t served on him  w ere in  the English language. 
H e is a Sinhalese and he contends that h e should have been served w ith  
a sum m ons and a copy p laint in  the S inhalese language.

Mr. Gunawardana appearing for him  subm its that the requirem ent of 
section 55 in  that respect is  im perative and that the failure to com ply  
w ith  it has resulted in  rendering all subsequent proceedings void. The 
revelant words of section 55 are—

“ The sum m ons together w ith  such copy or concise statem ent, each  
translated into the language of the defendant attached thereto shall be  
delivered . . . .  to th e Fiscal -of the D istrict in  w hich  the  
defendant resides w ho sh all cause the sam e to be duly served on the  
defendant.”
Counsel’s contention w en t so far as to m aintain that in  th e case of a 

Sinhalese defendant even  if  h e speaks and reads and w rites English and 
only speaks but does n ot read or w rite Sinhalese, the sum m ons and the  
copy plaint served on him  m ust be in  the Sinhalese language. S im ilarly  
in  Tam il, in  the case of a Tam il or a Muslim.

I do not th ink  the L egislature could have contem plated such a fatuous 
proceeding and the w ords of the section do not drive us to that conclusion. 
“ The language of the defendant ” does not necessarily m ean th e language 
of the Ethnic group to w hich  h e belongs, but on .a reasonable interpre­
tation it m eans the “ language the defendant understand”.

There are, as are know n, cases of m en w ho do not understand or w ho  
cannot read or w rite  the language of their race, but are proficient in  som e 
other language and In the case of such persons their language for the  
purpose of this section m ust be said to be that other language.

In this case th e evidence m akes it clear that the defendant w ho is a 
Sinhalese understands English and that he carries on h is correspondence 
in  English  through a clerk. Most probably he speaks and reads and w rites  
Sinhalese too. In other words he is bilingual and sum m ons and copy  
plaint in  either language w ould  in m y opinion be a sufficient com pliance
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w ith the requirem ent of section 55 of the Civil Procedure Code. But 
in the case of a Sinhalese, w ho understands only Sinhalese, the summons 
and the copy plaint m ust be in that language, w hether he can read it or 
w rite it or not, for it is im perative that summons and a copy plaint m ust 
be served.

The case to w hich Counsel m ade reference in  the course of argument, 
are, by no m eans inconsistent w ith  this interpretation.

I would dismiss the appeal w ith  costs. 
de K retser J.—I agree.

Appeal dismissed.


