
( 496 ) 

Present: Pereira J . and E n n i s J . 

N A T I O N A L B A N K O F I N D I A v. S T E V E N S O N . 

109—D. G. Colombo, 34,614. 

Compound interest—Whether a bank could charge—English law applic­
able. 
Defendant had a running account wi th the plaintiffs, a banking 

corporation, in which there were quarterly periods or rests, at the 
end of each of which defendant was debited with interest calculated 
on the average dai ly balance of the quarter, and a balance struck, 
which was carried on to the next quarter. The payment of the 
balance was secured by two mortgage bonds. I t appeared that 
i t was customary with banks to charge compound interest calculated 
as stated above, and that defendant had, b y his conduct, acquiesced 
in the charge of such interest made by the plaintiffs and in the 
system of quarterly rests adopted by the bank. 

Held, that the rights and liabilities of the parties in connection 
with the account current were, in terms of Ordinance No . 22 of 
1866, which introduced into this Island the English law of banks 
and banking, governed by that law, and not the Roman D u t c h ; 
and that, therefore, the charge of compound interest was not, a s 
such, unmaintainable. 

While under the Roman-Dutch law compound interest was not 
allowed, even though i t had been expressly stipulated for, under 
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the Engl i sh l aw i t was al lowed where, inter alia, there was an 
agreement, express or implied, to pay i t , or where i t s allowance was 
in accordance w i t h a onstom of a particular trade or business. 

Held, further, that b y reason of the custom wi th the banks, and 
of the acquiescence o f the defendant mentioned above, he became 
liable to pay the compound interest charged. 

Held, further, t h a t the mortgage bonds were no more than 
collateral security for the balance on the account current, and that 

- i t was no objection to charging the property mortgaged wi th such 
balance that i t h a d been partly composed of interest turned into 
principal b y rests and interest on that interest according to the 
course of dealing between the bank and i t s customers. 

A P P E A L from a j u d g m e n t of t h e Addi t ional Dis tr ic t J u d g e 
( L . Maartensz , E s q . ) . 

Elliott, for t h e de fendant , a p p e l l a n t . — U n d e r t h e b o n d t h e 
plaintiffs c a n charge o n l y s i m p l e interes t at 8 per c e n t . T h e y 
h a v e b e e n charging c o m p o u n d in teres t , w h i c h t h e b o n d did n o t 
authorize t h e m t o do. T h e t e r m s of t h e a g r e e m e n t are conta ined 
in t h e mortgage bond. Th i s h a s n o t h i n g t o do w i t h t h e l aw of 
b a n k s and banking. T h i s i s a pure contract of l o a n o n a m o r t ­
gage bond, and t h e R o m a n - D u t c h law governs s u c h contract s . 
[Pereira J . — T h e m o r t g a g e bond w a s o n l y granted as a secur i ty . 
T h e transact ion b e t w e e n t h e part ies w a s a n ordinary b a n k i n g 
t ransac t ion . ] T h e t e r m s of t h e a g r e e m e n t are s t a t e d in t h e b o n d . 
I f t h e bank w i s h e d t o charge c o m p o u n d interes t , i t should h a v e 
inserted a c lause t o t h a t effect i n t h e bond . T h e plaintiffs c a n n o t 
vary t h e t e r m s of t h e bond- C u s t o m c a n n o t b e p l eaded t o vary 
t h e t e r m s of t h e bond as t o t h e rate of in teres t . 

E v e n if t h e E n g l i s h l a w of bank ing i s he ld t o app ly t o c a s e s of 
th i s nature , Ordinance N o . 5 of 1852 , s ec t ion 8 , w o u l d n o t p e r m i t 
t h e plaintiffs t o recover c o m p o u n d interes t . 

I n a n y e v e n t t h e plaintiffs h a v e n o t proved a n y uni form c u s t o m . 
There is n o ques t ion of e s toppe l b e t w e e n t h e plaintiffs and defend­
ant , as n o o n e w a s prejudiced. Counse l c i ted 21 Cal. 366. 

H. J. C. Pereira ( w i t h h i m Allan Drieberg), for t h e plaintiffs , 
r e s p o n d e n t s . — T h e c a s e i s governed b y t h e E n g l i s h l a w as t o banking . 
T h e de fendant h imse l f h a s a c q u i e s c e d i n t h e c u s t o m and a l lowed 
t h e plaintiffs t o deb i t in t eres t a t t h e e n d of e v e r y quarter. Counse l 
c i ted Rufford v. Bishop 1 and Creshill v. Bowen.3 

Elliott, i n reply . 
Cur. adv. vult. 

J u l y 1, 1913 . PKHETRA J . — 

I n t h i s case t h e plaintiffs s u e t h e de fendant for t h e recovery of 
t h e Bum of R s . 1 2 5 , 6 7 8 . 8 1 , be ing t h e ba lance s h o w n t o b e d u e from 
t h e d e f e n d a n t t o t h e plaintiffs o n a certa in a c c o u n t current b e t w e e n 
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3 82 Beav. 86. 
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t h e part ies . T h e p a y m e n t of th i s s u m i s secured b y t w o mortgage 
bonds granted b y t h e defendant t o t h e plaintiffs, n a m e l y , bond. 
N o . 8 ,223 dated J u n e 19, 1901 , and bond N o . 8 ,767 dated March 8 1 , 
1904 ; and t h e plaintiffs, i n addit ion t o praying for a m o n e y decree, 
pray also for a mortgage decree declaring t h e mortgaged property 
bound a n d executable for t h e recovery of t h e amount c la imed. T h e 
current account b e g a n in 1901 , and, apparently , t h e ba lance n o w 
sued for w a s struck o n March 3 1 , 1912. I n th i s account there were 
quarterly periods or res t s , a t t h e e n d of each of wh ich t h e defendant 
would appear t o h a v e b e e n debi ted w i t h interest a t 8 per cent , per 
a n n u m ca lcu lated o n t h e average daily balance of t h e quarter, and 
a balance struck, w h i c h w a s carried over t o t h e n e x t quarter. Th i s 
process of ca lculat ion w a s , of course , largely d u e t o overdrafts m a d e 
b y t h e defendant o n t h e plaintiff-bank; and i t apparently involved 
t h e charging of interest u p o n any interest that m i g h t happen t o be 
inc luded i n each quarterly balance carried over. This t h e defendant 
c o n t e n d s is t a n t a m o u n t t o compound- interest ; and the d ispute 
b e t w e e n t h e par t i e s h a s . b e e n narrowed d o w n t o t h e i ssue whether 
t h e plaintiff-bank is ent i t l ed to recover t h e compound interes t , 
inc luded in t h e account filed of record. I n v i e w of t h e l ine of argu­
m e n t adopted b y t h e de fendant ' s counsel i n appeal , t h e first quest ion 
t o be decided i s w h e t h e r t h e rights a n d l iabil it ies of t h e parties in 
connec t ion w i t h t h e account current referred to above are governed 
b y the E n g l i s h l a w or t h e R o m a n - D u t c h . U n d e r t h e latter l aw 
c o m p o u n d interest , t h a t i s , interest upon interest , i s , of course, no t 
a l lowed (see Vand. D. C. Rep. 57), e v e n though i t i s express ly 
s t ipu la ted for (Ram. Rep. for 1872-1876, p. 189; s ee also Gene. 
For. 1, 4, 4, 27); b u t under t h e former i t i s al lowed where there i s 
a n e n g a g e m e n t , express or impl ied , t o p a y it, or where the debtor 
h a s e m p l o y e d t h e m o n e y in trade and h a s presumably earned i t , 
or where i t s a l lowance is in accordance wi th a c u s t o m of a particular 
trade or bus iness . N o w , by Ordinance N o . 22 of 1866, in all quest ions 
or i s sues which arise or w h i c h m a y have t o b e dec ided in th i s Colony 
w i t h respect to t h e l a w of banks and banking, the l a w t o b e adminis ­
tered is the s a m e as wou ld be administered in E n g l a n d in t h e like 
c a s e a t t h e corresponding period (see sect ion 1). T h e expression 
" banking " h a s b e e n construed t o " embrace every transact ion 
c o m i n g wi th in t h e l eg i t imate bus iness of a banker " (Tennant v. 
Union Bank of Canada'); and there is l i t t le doubt t h a t the 
keep ing of a current account b e t w e e n a bank and i t s cus tomer 
i s a transact ion corning wi th in t h e l eg i t imate bus iness of a banker, 
a n d t h a t t h e law governing t h e r i g h t B and liabilities' arising in 
connec t ion therewith i s , therefore, in t e r m s of t h e provision quoted 
of Ordinance N o . 22 of 1866, t h e E n g l i s h law. I t h a s b e e n argued 
t h a t , e v e n assuming t h a t to b e so , t h e m a t t e r of interest t o be 
charged o n accounts i s r e m o v e d from t h e operation of the E n g l i s h 

. » (1894) A. C. 31. 
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l a w b y reason of t h e provis ion a s t o in teres t i n s ec t ion 3 of Ordinance 
N o . 5 of 1852 , a n d t h a t t h a t provis ion h a s i n effect restored t h e 
E o m a n - D u t c h l a w a g a i n s t c o m p o u n d interes t t o transact ions other­
wi se governed b y t h e E n g l i s h l a w . I confes s I c a n n o t for o n e 
m o m e n t a c c e d e t o t h a t proposi t ion. S e c t i o n 2 of Ordinance N o . 5 
of 1852 in troduced i n t o t h i s I s l a n d t h e l a w relat ing t o bi l ls of 
exchange , promissory n o t e s , a n d c h e q u e s , a n d in re spec t of al l 
m a t t e r s c o n n e c t e d w i t h a n y s u c h i n s t r u m e n t s ; a n d a proviso w a s 
added t o t h i s e n a c t m e n t b y s e c t i o n 8 , t o t h e effect t h a t n o person 
s h o u l d b e p r e v e n t e d f r o m recovering o n a n y contract a n y a m o u n t 
of in teres t reserved t h e r e b y , or f r o m recover ing i n t e r e s t a t 9 per 
cent , per a n n u m o n a contrac t b y w h i c h n o different ra te of in teres t 
h a d b e e n spec ia l ly agreed u p o n . I fai l t o s e e h o w t h i s proviso i n 
any w a y affects t h e provis ion of s ec t ion 1 of Ordinance N o . 22 of 
1866, w h i c h introduces i n t o t h e Colony t h e E n g l i s h l a w a s t o b a n k s 
and banking . T h e n e x t q u e s t i o n appears t o m e t o b e , w h e t h e r t h e 
bank h a d t h e r ight t o charge c o m p o u n d interes t and t o m a k e 
quarterly res t s a n d deb i t t h e d e f e n d a n t ' s a c c o u n t w i t h interest , a n d 
carry t h e ba lance s truck o n t h a t foot ing o n t o t h e fo l lowing quarter. 
A n effort h a s b e e n m a d e t o s h o w t h a t it i s c u s t o m a r y w i t h t h e b a n k s 
t o charge c o m p o u n d interes t i n t h e m a n n e r in w h i c h t h e plaintiffs 
h a v e done i n th i s i n s t a n c e , a n d a lso t o m a k e quarterly re s t s . T h e 
ev idence a s t o t h e la t ter i s n o t v e r y c l ear ; indeed , i t h a s b e e n 
s h o w n t h a t t h e periods differ in different b a n k s , b u t t h e m e r e fac t 
of m a k i n g res t s h a s b e e n es tab l i shed . H o w e v e r t h a t m a y b e , t h e 
c u s t o m of charging in teres t o n in teres t h a s , I th ink , b e e n ful ly 
es tabl i shed . Mr. B r a n d d i s t inc t ly s a y s : " T h e c u s t o m of charg ing 
interest o n in teres t i s c o m m o n t o all b a n k s wherever I h a v e b e e n . " 
T h e e v i d e n c e of Mr. L a w r e n c e , M r . Y e a t s , a n d Mr. McGregor is v e r y 
m u c h t o t h e s a m e effect. B u t , qu i t e apart from t h e m a t t e r of 
c u s t o m , w h i c h , if proved , w o u l d of course b ind t h e de fendant , i t 
s e e m s t o m e t h a t t h e r e is a b u n d a n t e v i d e n c e i n t h e case t o s h o w t h a t 
t h e de fendant acqu ie sced i n t h e charge of c o m p o u n d interes t m a d e 
b y t h e plaintiffs a n d i n t h e s y s t e m of quarterly res t s a d o p t e d b y 
t h e m , a n d t h a t , h e n c e , b o t h t h e s e m a t t e r s w e r e t o all i n t e n t s a n d 
purposes m a t t e r s i n v o l v e d i n t h e a g r e e m e n t b e t w e e n t h e part ies . 
T h e d e f e n d a n t ' s current a c c o u n t w i t h t h e bank b e g a n in 1 9 0 1 . 
D u r i n g t h e l o n g years t h a t h a d e lapsed , t h e bank pursued i t s ordinary 
pract ice of charging (and p a y i n g , I presume) c o m p o u n d interes t and 
m a k i n g quarterly res t s , a n d t h e de fendant , w h o w e l l k n e w t h i s 
pract ice , a n d w h o i n f a c t carried o n b u s i n e s s w i t h t h e bank o n t h e 
foot ing of t h i s pract ice , n e v e r o n c e raised a n y object ion t o i t . H e 
s a y s in h i s e v i d e n c e : " I s a w t h a t t h e in teres t w a s be ing charged o n 
in teres t f rom p a s s book P . I k n e w t h a t n i n e years ago " ; and I a m 
ent ire ly w i t h t h e Di s tr i c t J u d g e i n th ink ing t h a t t h e fac t s s h o w 
t h a t t h e de fendant w a s fu l ly aware of t h e m a t t e r of t h e quarter ly 
re s t s as w e l l . 
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There remains t o b e considered t h e effect of deeds 8 ,228 and 8,767. 
These deeds appear t o m e t o do n o more t h a n provide seourity for 
ba lances t h a t b e c a m e due on the account current, and in m y opinion 
t h e y had n o effect or influence over t h a t account , except perhaps 
t o the ex tent of l imit ing t h e interest chargeable on balances thereon 
t o 8 per oent . per a n n u m . O n t h e quest ion here involved, t h e 
cases c i ted by t h e respondent ' s counsel appear to m e t o be quite 
i n point , n a m e l y , Rufford v. Bishop1 and Creskill v. Bovten.2. The 
bond deal t w i t h in the former w a s in very m u c h t h e s a m e t erms 
as those in t h e bonds in quest ion in this c a s e ; and it w a s there he ld 
t h a t ' ' where a mortgage of land w a s m a d e by w a y of collateral seourity 
for such balance a s m i g h t eventua l ly be d u e from a cus tomer t o 
his banker, i t w a s n o object ion t o charging t h e l a n d w i t h s u c h 
balance t h a t i t had- been part ly composed of interest turned in to 
principal b y res ts and interes t o n t h a t interest , according t o the 
course of deal ing b e t w e e n t h e banker and his c u s t o m e r s . " T h e rate > 
of interest there charged w a s t h a t s t ipulated for in t h e bond. I t is 
n e e d l e s s t o go i n t o t h e quest ion whether any other rate m i g h t h a v e 
b e e n charged, because t h e defendant in t h e present case is , I take 
i t , content w i t h t h e charge of 8 per cent , per a n n u m m a d e by t h e 
plaintiffs. A s regards the second case c i ted, I need do n o more t h a n 
refer to the passage quoted b y the Distr ict J u d g e from t h e judgment 
in t h a t case of t h e Master of t h e B o l l s . 

For t h e reasons g iven above I would affirm the order appealed 
from, w i t h cos t s . 

ENNIS J . — 

Thi s w a s an act ion by t h e Nat iona l B a n k of India c la iming a 
ba lance of account against a cus tomer . T h e learned Distr ict J u d g e 
a l lowed t h e c la im, a n d t h e defendant appeals . 

I t appears t h a t t h e de fendant ' s firm had t w o current accounts at 
the bank, and o n J u n e 19, 1901 , the accounts being overdrawn and 
further overdrafts be ing required, a security bond w a s entered in to 
w h e r e b y t h e de fendant ' s firm agreed, inter alia, t o pay interest on 
all m o n e y s " due or t o b e c o m e due upon or in respect of t h e said 
account s current and e a c h of t h e m , " and on t h e balances on closing 
t h e accounts " a t t h e rate of 8 per cent , per a n n u m t o be c o m ­
p u t e d from t h e t i m e or respect ive t i m e s of t h e s a m e becoming d u e 
Or o w i n g . " Later , o n March 8 1 , 1904, further overdrafts being 
required, a further bond w a s entered into and other property 
h y p o t h e c a t e d b y w a y of security . 

O n e i ssue o n l y w a s framed in t h e Distr ict Court, v i z . , " I s t h e 
plaintiff bank ent i t l ed t o recover in th i s act ion compound interest 
inc luded in t h e account particulars filed of r ecord?" 

1918. 
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Appeal dismissed. 

I t appears t h a t t h e plaintiff-bank were i n t h e habit of ca lcu la t ing 
t h e in teres t d u e b y quarter ly res t s a n d debi t ing t h e a m o u n t e v e r y 
quarter i n t h e current account , a n d t h e Dis tr ic t J u d g e h a s f o u n d 
t h a t t h e de fendant " w a s all a long aware of t h e f a c t t h a t h e w a s 
be ing charged c o m p o u n d interest , a n d t h a t h e agreed t o in teres t 
be ing so charged by rais ing n o objec t ion t o t h e in teres t deb i t ed t o 
h i s a c c o u n t . " O n t h e appeal i t W.&B urged t h a t t h e l earned Dis tr ic t 
J u d g e w a s wrong i n s o holding. I s e e n o reason, however , t o d o u b t 
t h e correctness of t h e l earned J u d g e ' s finding. T h e de fendant i n 
cross -examinat ion a d m i t t e d t h a t t h e p a s s book s h o w e d t h e entr i e s 
f o r in teres t , a n d said t h a t h e s e n t t h e p a s s book t o t h e bank o n c e a 
m o n t h " p r e t t y r e g u l a r l y , " a n d h e added, " I s a w t h a t t h e in teres t 
w a s be ing charged o n t h e in teres t from p a s s book P 6 . I k n e w 
that n i n e y e a r s a g o . " I a m clearly of opin ion t h a t , a s in t h e c a s e s 
c i t e d b y t h e Di s tr i c t J u d g e , t h e d e f e n d a n t m u s t b e t a k e n t o h a v e 
acqu ie sced i n t h e course of dea l ing adopted b y t h e plaintiff-bank 
w i t h i t s c u s t o m e r s , a n d in t h e m e t h o d of account ing for interes t 
w i t h quarterly re s t s . 

I t w a s n e x t argued t h a t t h e l a w appl icable in Cey lon is R o m a n -
D u t c h l a w , w h i c h forbids c o m p o u n d in teres t . I t w a s u r g e d t h a t 
Ordinance N o . 2 2 of 1866 , in troducing E n g l i s h l a w in to C e y l o n in 
ques t ions relat ing t o b a n k s and banking , did n o t a p p l y in t h e case , 
a s t h e m a t t e r w a s o n e of l oan , or a n ac t ion o n t h e bond n o t c o m i n g 
under t h e l a w of b a n k s a n d banking . I a m unab le , however , t o 
s e e h o w ques t ions re lat ing t o depos i t of m o n e y i n a bank b y 
c u s t o m e r s , t h e k e e p i n g of current a c c o u n t s b y t h e bank, a n d t h e 
remunerat ion of t h e bank b y interes t , c a n b e severed from t h e l a w 
of b a n k i n g ; moreover , t h e c a s e s o n t h e s e ques t ions are all dea l t 
w i t h under t h e h e a d " B a n k i n g " i n t h e t e x t books (e.g., Halsbury's 
Laws of England). Further , if B o m a n - D u t c h l a w were t o apply , i t 
s e e m s t o m e t h a t a n o t h e r principle of t h a t l a w m i g h t a lso apply , 
on t h e c o n t e n t i o n t h a t t h e m a t t e r is t o b e considered apart from 
banking , a n d t h a t every p a y m e n t in current account m i g h t be 
d e e m e d a r e p a y m e n t o n a c c o u n t of a h interest -bearing debt , a n d 
b e a l located first t o t h e p a y m e n t of in teres t t h e n d u e . To app ly 
th i s t o a n ordinary current a c c o u n t in to w h i c h m o n e y is c o n s t a n t l y 
be ing paid w o u l d l e a v e very l i t t le r o o m for any ques t ion of 
c o m p o u n d in teres t . 

I n m y opinion, t h e i s s u e s in t h e case h a d t o b e dec ided b y E n g l i s h 
l a w , and t h e c a s e s c i t ed b y t h e learned Dis tr ic t J u d g e are a m p l e 
author i ty for t h e s t a t e m e n t t h a t t h e m e t h o d of account ing adopted 
b y t h e plaintiff-bank is n o t i l legal b y t h e l a w of E n g l a n d . 

I w o u l d d i s m i s s t h e appeal w i t h cos t s . 


