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1 9 4 5  P resen t: W lje y e s a r d e n e  J .

B A L A  M E N IK A , A p p e llan t, and  A B E Y S E N A , R esp on d ent.

85—fC. R. Galle, 24,978.

Civil Procedure—Action under section 247 of Civil Procedure Code—  
Claimant's right at date of seizure— Condition precedent.

In  a n  a c t io n  u n d er s e ct ion  217 o f  the C iv il P ro ce d u re  C od e  b rou g h t 
b y  an  u n su ccessfu l c la im a n t  the bu rd en  rests  o n  h im  to  p rov e  th a t  a t  
th e  d a te  o f  se izu re  h e  had  th e  r ig h t  w h ich  he c la im s .

P P E A L  from  a ju d g m en t o f  the C om m ission er o f  R eq u ests , G alle.

H . W . Jaypwardene for the p la in tiff, ap pellant.

S. W . Jayasuriya for  th e  d efen d an t, respon den t.

Cur. adv. vult.

S ep tem b er 4, 1945. W ij e y e w a r d e n e  J .—

T his is an action  under section  247 o f  th e C ivil P roced u re  C ode b rou g h t 
by  an unsuccessfu l cla im an t. T h e  C om m ission er o f  R eq u ests  d ism issed  
th e action .

✓ The defen d an t obta in ed  a m on ey  d ecree  against on e B a stian  on  
D ece m b e r  19, 1939, and seized  on  Janu ary 20, 1942, an  undivid ed  on e- 
tw elfth  share o f  P aragahaw atte . T h e p la in tiff preferred  a c la im  relying  
on  d eed  P I  o f  Ju ly  22, 1941, b y  w h ich  B a stia n  con v ey ed  to  h im  the 
p roperty  described  as fo llo w s : —

“  A ll those ad vantages su ch  as costs  com p en sa tion  and the like 
p ayable  t o ...................... th e  v en d or  o r  d isadvan tages such  as costs  c o m 
pensation  and th e like p a ya b le  b y .................... th e  ven d or in case
N o. 34 ,891 D . ' p .  G alle  an d  also th e  in terests t o  w h ich  I  th e said ven d or 
m ay  b e  d eclared  en titled  to  b y  th e  final d ecree  to  b e  en tered  in  the 
6aid case  in lieu  o f  an d  equ iva len t to  th e fo llo w in g :— A n  undivided.

1 (1924) 26 N. L. R. 79. (1925) 26 N. L. R. 344.
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on e-tw elfth  (1 /1 2 ) share o f  th e  soil a n d ' trees o f  th e a llotm ent o f  
land  ca lled  Paragahaw atte . . . .  w h ich  s h a r e 'is  g iven  as lo ts  N o. 8 
and 8a in  partition  p lan  N o. 862 dated  Ju n e 28  and 26, 1941 .”

T h at c la im  w as / d ism issed a fter  investigation  on  M arch  1, 1943, and 
th e  present aotiop  .was institu ted  three days later. - v

T h e  entire la n d .o f  P arag& haw atte 'w as th e su b ject m atter  o f  th e parti
tion  action  N o. 34,891 in 't h e  D istr ict C o u jt  o f  G alle. T h e in terlocutory 
d ecree  in  th at action  was. en tered  on  January 29, 1940, declaring B astian  
en tit led  to  an. undivided on e-tw elfth  share. T h e  C om m issioner appointed 
u n d er section  5 o f  th e  P artition  O rdinance m ade his return to  Court 
in Ju n e, 1$41, suggesting th at lots 8  and in P lan  N o. 362 b e  allotted  
t o  B astian . T h e C ourt entered final decree on  M arch  27, 1944, declaring 
B astian  en titled  to  those lots.

T h e order m ade in  the c la im  inquiry w ill be  conclu sive against the 
p la intiff unless he is able “  to  establish  th e right w hich  he cla im s "  to  
th e . undivided on e-tw elfth  share. T h e burden rests on  h im  to  prove 
th at he had  th at right a t the da te  o f  seizure (v ide 8ilva v. Nona Hamine 1 
a n d  Abubackar v. Ttkiri B a n d a 2). I n  v iew  o f  the pen den cy  o f  the 
partition  action , the deed  P I  w as inoperative to  give h im  title to  an un 
div ided  share. M oreover, th e deed  cou ld  n ot have given  h im  any title to  
lo ts  8 and 8a before  th e final decree  w as en tered  in  the partition  action  
in 1944, m ore than a year after- th e  institution o f  this action .

I  dism iss the appeal w ith  costs.
Appeal dismissed.


