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DE SIL V A  v. DE SILVA.

In  r e  A p p l i c a t i o n  F o r  a  W r it  o f  Q u o  W a r r a n t o .

U rban  Council—R esign a tion  o f  C hairm an— L e t te r  w ith d ra w in g  resign ation— 
E lection  o f  n e w  C hairm an— P r o p e r  qu oru m —Urban C ou n cils  O rd in an ce, 
N o. 61 o f  1939, ss. 355 (1) (d) and  348-—C ou rts  O rd in an ce, s. 43.

Where the Chairman of an Urban Council wrote to the Secretary 
stating : “ I have the honour to inform you that I shall resign from the 
office of the Chairman, Urban Council, as from February 1, 1941, and to 
request you to take the necessary steps for the election of a successor as 
early as possible ”,—

H eld , that the communication announced the resignation of the Chair­
man as from February 1, 1941, and that the office of Chairman became 
vacant on that day.

It was not open to the Chairman to withdraw the resignation even with 
the consent of the Council.

Held, fu r th er , that by the joint operation of sections 255 (1) (d) and 248 
of Ordinance No. 61 of 1939 a by-law made under Ordinance No. 11 of 
1920 fixing the quorum of an Urban District Council applies to an Urban 
Council constituted under Ordinance No. 61 of 1939.

T HIS was an application for a w rit o f quo warranto to question the 
election of the respondent as Chairman o f the Urban Council, 

Ambalangoda. N

E. B. W ikrem a n ayake (N . E. W eerasooria , K .C ., with, him and Barr 
K u m araku lasin gh am ), fo r  respondent, raised the prelim inary objection 
that the w rit o f quo warranto did not lie.— Jurisdiction on the Supreme 
Court to issue mandates is conferred by section 42 of the Courts Ordinance. 
The Supreme Court can only exercise its jurisdiction within the limits 
prescribed by that statute— In th e  m a tter  o f  th e  E lection  o f  a M em b er  fo r  
th e  L oca l B oard o f  Jaffna  \ A  w rit o f quo w arran to  can only be issued to 
persons enumerated in section 42. The w ords “  other person ”  must be 
read eiusdem  gen eris, and mean a person under a duty to act judicially 
— A p p lica tion  fo r  a w rit  o f  P roh ib ition  to  th e  M em b ers  o f  a  F ield  G en era l  
C ou rt M a rtia l ' ;  D an kotu w a  E sta tes Co., L td . v . T h e  T ea  C on tro ller  \ 
The Chairman of an Urban Council is not a judicial officer.

H. V . P erera , K .C . (w ith him  M . C. A b ey ew a rd en e  and D. W. F ern a n d o ), 
for applicant.— Q uo w arran to  lies in respe'ct o f an office o f a public 
character even where no judicial functions are exercised. The w rit lies 
on an usurpation o f an office made by the C rown by charter or by statute. 
The word “  person ”  must be interpreted with reference to the w rit asked 
for. The only genus  is that o f persons exercising “  public functions ” .

H. H. B asnayake, C.C., for  A .-G . (on n otice).—If the intention o f the 
Legislature was not to narrow dow n the scope of these writs the eiusdem  
gen eris  rule need not be applied (C lapham  v. O liver  ‘ ) .

1 [1907) 1 A . C. S . 128.
* (1915) 18 N. L. R. 334.

(1941) 42 N . L. R. 197 at p. 207. 
(1874) 30 L . T . R . 365.
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E. B. W ikrem an ayake, in reply.—The Supreme Court has no inherent 
powers. The eiusdem  gen eris  rule must be applied to both the words 
“  tribunal ”  and “  person ”  or to neither.

The Court next heard Counsel on the merits of the application.
H. V. P erera , K .C .—There must be such a resignation as renders the 

office vacant.
[ W i j e y e w a r d e n e  J.— To whom must resignation be given ?]
To the members. It is a bilateral act. A  communication to the body 

is necessary or to the person authorised to act for the body, namely, the 
Vice-Chairman or Secretary. The only consequences contemplated by 
the Ordinance is the falling vacant o f the seat. “  I shall resign on a 
certain d a y ”  is not an immediate resignation. Till legal consequences 
com e into operation the act of resignation is not effective. The only 
resignation contemplated by  the Ordinance is an immediate resignation. 
W here a person declares an intention to resign on a certain day and does 
not revoke it there is an immediate resignation. A n  effective resignation 
must give rise to legal consequences. Till-then it is not a legal act. The 
declaration is o f no legal effect till the day and could be withdrawn before 
that day. T he Q u een  v. T he M ayor and T ow n  C ouncil o f  W igan  \ W here 
no legal consequences follow  resignation may be withdrawn. In  re  
A p p lica tion  fo r  a w rit  o f  Q uo W arranto  *. Acceptance is necessary unless 
the statute dispenses with it. On the question of quorum, section 39 o f 
the Ordinance states that in the absence of any by-law  made under the 
Ordinance the quorum shall be not less than two-thirds of the members. 
The Council consists o f twelve members, so that the quorum would be 
eight. A t the election o f the respondent only six members were present.

N. E. W eerasooria , K .C ., for respondent.— Assuming the Chairman has a 
right to resign, then, if he does resign, section 33 (5) comes into operation. 
A  Chairman is a person w ho holds office as a result of an election. There 
is no contractual relation. W ith regard to resignation there is no provi­
sion except the act of resigning. There is no provision even for a writing. 
The letter is not an intimation to resign. It was a definite resignation, 
nothing m ore was necessary. R eich el v . B ishop o f  O x fo r d ’ ; C ooper v. 
W ilson '. The mere fact that a date is given is not a condition. Resig­
nation is com plete at the moment it is sent and takes effect on the date 
mentioned. The letter was treated by  all parties as a “  resignation ”  
and not an intimation to resign. A  form al declaration is sufficient. 
That was done. He cannot then revoke it. The legal consequence is 
that the office is automatically vacant, that is, from  February 1. The 
resijgnation was absolute as a resignation— see Lord Lindley’s judgment 
in the B ishop  o f  O x ford ’s case (su pra ). As regards quorum, section 248 
makes by-laws in force at passing of the Ordinance equivalent to by-laws 
passed under the Ordinance. These by-laws govern all meetings. The 
by-laws made under sections 164 and 168 (1) o f the Local Government 
Ordinance, No. 11 of 1920, fixed the quorum at five. Six members were 
present at the election. The election is therefore valid.

H. H. Basnayake, C.C.— Resighation operates on communication. 
Here the letter of resignation was communicated to the Secretary and

» (1885) 14 Q. B. D . 968. ’  (1887) 56 L . T . R. 539 at p . 550.
• (1933) 12 C. L . Rec. 208. * (1037) 2 All. E . R. 726.
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]ater to the Council. The resignation was absolute though the vacancy 
was from  February 1. The resignation was a proper resignation and the 
applicant was not entitled in law to withdraw— G lossop  v. G lo s s o p 1; F in ch  
v . O ake ’ ;  P ease v. L ow d en  *. On the question o f quorum, the 
by-laws made under the Local Governm ent Ordinance o f 1920 are deemed 
to be made under the Ordinance o f 1939—section 248 o f Ordinance No. 61 
o f 1939. I f  these by-laws are applicable the quorum  is five.

H. V . P erera , K .C ., in  reply.— The Ordinance contemplates not a notice 
o f resignation but a resignation. The form  m ay be anything appropriate. 
W here acceptance is not provided for, one w ho says he w ill resign at 
a future day is not bound to do so. This is not a conditional 
resignation.
August 5, 1941. WIJEYEWARDENE J.—

This is an application for a mandate in the nature o f a w rit o f quo  
w arran to  with a view  to vacate the election o f the respondent, Mr. N ewton 
H. de Silva, as Chairman o f the Urban Council o f  Ambalangoda. The 
respondent was elected Chairman o f the Urban Council at a m eeting 
convened by the Governm ent Agent, Southern Province, and held on 
May 17,1941. It is sought to have his election declared void  on the follow ing 
g rou n d s : —

(1) That the office o f Chairman had not fallen vacant at the time o f the
election.

(2) That the members present at the m eeting on M ay 17, 1941, w ere
less than the quorum prescribed by the Urban Councils Ordinance,
No. 61 o f 1939.

It is admitted that the Urban Council as constituted under the 
Ordinance elected on January 6, 1941, Mr. T. P. C. Fernando as Chairman 
at a meeting duly convened under section 33. On January 22, 1941, 
Mr. Fernando addressed the follow ing letter to the Secretary o f the 
C ou n c il: —

“ I have the honour to inform  you  that I shall resign from  the office 
o f the Chairman, Urban Council, as from  February 1,1941, and to request 
you to take the necessary steps for the election o f a successor as early as 
possible. ”
^The Vice-Chairm an made an endorsem ent on that letter that he w ould 

try to persuade the Chairman to w ithdraw  the resignation and directed 
the Secretary to call a meeting to consider the letter. A  special meeting 
o f the Council was held accordingly on January 30, 1941. A ll the mem bers 
except Mr. Fernando w ere present. This meeting considered a resolution 
by the Vice-Chairm an that Mr. Fernando “  be requested to re-consider 
and withdraw his resignation ” . That' resolution was carried by  the 
casting vote o f the Vice-Chairm an w ho presided at the m eeting in the 
absence o f Mr. Fernando. In pursuance o f that resolution a letter was 
sent by  the Vice-Chairman on January 30 asking Mr. Fernando “ to be 
good enough to consider and withdraw  the resignation. ”  The fo llow in g  
day, Mr. Fernando wrote to the Vice-Chairm an in reply, “  I am w illing to 
accede to the request o f the Council and withdraw  m y resignation ” .

3 (1907) 2 Ch. 370. « (1896) 1 Ch. 409. 3 (1899) 1 Q. B . 386.
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Acting on a letter written to him by the Commissioner of Local Govern­
ment on May, 3, 1941, the Secretary o f the Urban Council informed the 
Government Agent o f the Province on May 6, that the office of Chairman 
“ should be regarded as now vacant” and requested him to take action 
under section 33 (5) o f the Ordinance to fill the vacancy. It was, as a 
result o f this letter, that the Government Agent convened the meeting of 
May 17, at which the respondent was elected Chairman. The material 
before me does not throw any light on the circumstances which led 
ultimately to the Commissioner of Local Government ordering the 
Secretary to take action, but it is not necessary for me to consider that 
matter for the purpose of dealing with this application.

On these facts, it is contended by the Counsel for the petitioner that 
Mr. Fernando did not at any time resign from  the office o f Chairman and 
that Mr. Fernando’s letter o f January 22 should not be regarded as anything 
m ore than a notice communicating his intention to resign at the end of 
that month. It was argued that there was no com pleted and effective 
resignation by Mr. Fernando and that it was open to him to withdraw the 
so-called letter of resignation at any time before January 31.

It is clear that under the Ordinance it is not necessary for a resignation 
to be accepted by the Council, in order to make it effective. If Mr. Fer­
nando resigned in fact on January 22, 1941, and communicated that fact 
to the Secretary, it was not open to him' to withdraw that “ resignation ” 
even with the consent o f the Council. The question that has to be decided 
is w h ether the letter o f January 22, 1941, could be regarded as referring 
to such a resignation. The question is not free from  difficulty in 
v iew  o f  the fact that the provisions o f the Ordinance dealing with the 
resignation o f a Chairman are somewhat scanty and vague. Section 34 
lays down that the Chairman “ shall, unless he earlier resigns or 
, . . ., hold office until, the date on which his term of office as a member 
o f  the Council is due to ex p ire ”  . . . .  and section 33 (5) 
enacts that “  whenever the office o f Chairman of an Urban Council fallsi
va ca n t”  the Secretary shall inform the Government Agent in writing.

N ow  Mr. Fernando’s letter states clearly what he meant. He 
considered that the office o f Chairman would fall vacant on February 1, 
1941, and he asked the Secretary to take necessary action to have the 
vacancy filled with as little delay as possible. There was no mistake or 
inadvertence so far as he was concerned with regard to the letter. There 
was no doubt in his mind that there would be a vacancy on February 1. 
H e w ithdrew the letter 9 days after sending it and that too at the urgent 
request of the Urban Council to reconsider the matter and “  withdrew his 
resignation ” . Could it be said, that because he stated in his letter that 
he would resign as from  February 1, there was in fact no resignation as 
contemplated by the Ordinance ? Reading the letter as a whole I have 
com e to the conclusion that Mr. Fernando mentioned February 1 merely 
to indicate the date when the office would fall vacant. The fixing of a 
term  at which an act such as a resignation is to take effect does not make 
it any the less absolute though it defers the operation of the act. I hold 
therefore that Mr. Fernando’s withdrawal was ineffective and that the office 
o f Chairman was vacant on May 17,1941, when the meeting for the election 
o f  the respondent was held.
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The second point is based on the provisions o f section 39 o f the Ordi­
nance which states that in the absence o f any by-law  made under the 
Ordinance the quorum for any meeting “  shall be not less than two-thirds 
o f the members o f the Council in office on the day o f such m eeting It 
is admitted that no by-law  has been made under the Ordinance prescribing 
the necessary quorum. There w ere only six members present at the 
meeting o f M ay 17, and this w ould be less than the two-thirds required 
by the section.

There was how ever a by-law  made under sections 164 and 168 (1) o f the 
Local Government Ordinance, No. 11 o f 1920, which fixed the quorum 
at five. That by-law  was in force at the tim e that the pow ers and duties 
o f the dissolved Urban District Council, Ambalangoda, w ere transferred 
to the Urban Council, Ambalangoda, under Ordinance No. 16 o f 1939. 
N ow the joint effect o f sections 255 (1) (d) and 248 is to make the by-law  
in question “  continue in force as if it had been made with relation to or 
in the exercise o f the powers o f the Urban Council under the Ordinance ” .

I hold therefore that the necessary quorum for the meeting convened on 
M ay 17 was five and that as there w ere six members present at the m eet­
ing the second point raised by  the appellant must fail.

It was argued on behalf o f  the respondent that in any event the Court 
has no pow er to issue a mandate in the nature o f a quo w arran to  against 
the respondent as he was not one o f  the persons mentioned in section 42 of 
the Courts Ordinance. This argument was based on certain dicta in some 
judgments o f this Court “  that the other person or tribunal mentioned in 
the section referred to are intended to mean person or tribunal under a 
duty to act judicially ” . I am not prepared to. assent to such an in terp re - 
tation o f  section 42 o f the Courts Ordinance w ithout further consideration 
and if it became necessary for the purpose o f this application to consider 
the argument o f the respondent’s Counsel I w ould have referred the point 
for the decision o f a bench o f three Judges.

I disallow the application w ith costs.

A p p lica tion  d isa llow ed .


