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Present: E n n i s J. 

S I M O N v. A B E Y G O O N E W A R D E N E . 

368—G. R. Tangalla, 7,099. 

Action in Court of Requests for damages for preventing flow of water— 
Inability to cultivate fields—Jurisdiction of Court of Requests— 
Village Tribunal—Ordinance No. 16 of 1906. 

N o legal tribunal can entertain questions of damages for a breach 
of an ancient custom of irrigation alleged t o exist hi places to which 
the Irrigation Ordinance (No. 16 of 1906) applies, unless and until 
the existence of that custom has been adjudicated upon under the 
provisions of the Ordinance and compensation thereunder has 
been refused. 

TH E plaintiff, c la iming t o b e owner of a certain field as part of a 
tract cal led Y a l g a m a , a l leged t h a t t h e sa id field h a d a r ight 

t o t h e u s e of water from certa in c o m m u n a l springs during t h e ya la 
s e a s o n b y " long-es tab l i shed c u s t o m and u s a g e , " and t h a t t h e 
d e f e n d a n t obs tructed t h e flow of w a t e r from t h e m during t h e sa id 
season , a n d c l a i m e d R s . 75 a s d a m a g e s , and prayed for a n in junc t ion 
i n t h e Court of R e q u e s t s . 

T h e de fendant den ied t h a t t h e Y a l g a m a tract w a s ent i t l ed t o 
exclusive, u s e of t h e spring w a t e r during t h e ya la season . T h e 
Commiss ioner of R e q u e s t s g a v e j u d g m e n t for t h e plaintiff, and he ld 
t h a t t h e a l leged c u s t o m did ex i s t . T h e de fendant appealed . 

Elliott (w i th h i m A~ SI. V. Jayewardene and E. T. de Silva), for t h e 
a p p e l l a n t . — T h e Court of R e q u e s t s h a s n o jurisdict ion t o hear t h i s 
case . U n d e r Ordinance N o . 16 of 1906 t h e G o v e r n m e n t A g e n t 
a n d t h e Vi l lage Counci l h a v e exc lus ive jurisdict ion. T h e words of 
sec t ion 12 are i m p e r a t i v e ; s ec t ion 22 prescribes t h e procedure for 
t h e hearing of c o m p l a i n t s of t h i s n a t u r e ; s ec t ion 27 o u s t s t h e 
jurisdict ion of t h e ordinary Courts . Counse l c i ted Elias Vedarala v. 
The Attorney-General.1 

Allan Drieberg, for t h e r e s p o n d e n t . — T h e Ordinance does n o t o u s t 
t h e jurisdict ion of t h e ordinary Courts . T h e Leg i s la ture could n o t 
h a v e i n t e n d e d t h a t t h e s u m of R s . 30 recoverable under s ec t ion 2 9 
shou ld represent t h e s u m tota l of all poss ible d a m a g e s w h i c h m i g h t 
b e suffered as a resul t of t h e breach . 

Elliott, in r e p l y . — T h e Vi l l age Counci l a l o n e cou ld adjudicate 
•whether or n o t there w a s a breach of t h e rules . I t wou ld b e open 
t o t h e plaintiff, after a dec i s ion i n his favour in t h e Vi l lage Counci l , 
t o s u e for d a m a g e s in t h e ordinary Courts . 

Cur. adv. vult. 

1 1 Cur. L. R. 151. 
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IMS. N o v e m b e r 17, 1913. ENNIS J . — 
Simon v. This w a s a c la im for E s . 72 damages for preventing t h e water 
*«MS«M*" *x°m o e r t a i n springs from flowing on t h e plaintiff's land contrary 

t o t h e c u s t o m and rules prevail ing, and so prevent ing t h e plaintiff 
from cul t ivat ing h i s fields. T h e plaintiff a lso prayed for a declara
t ion t h a t h e w a s ent i t l ed t o water from t h e said springs. T h e 
Court of B e q u e s t s gave j u d g m e n t for t h e plaintiff w i t h costs , and 
t h e defendant appealed. 

I t w a s urged for t h e first t i m e on appeal that t h e Court had no> 
jurisdiction t o try the case , on the ground t h a t under t h e Irrigation 
Ordinance, N o . 16 of 1906, t h e Government Agent and t h e Vi l lage 
Counci l had exc lus ive jurisdiction in t h e first ins tance . Th i s w a s 
heard as a prel iminary point . 

T h e Ordinance provides (sect ions 8 and 11) for t h e framing of 
rules " for t h e encouragement and extens ion of paddy cult ivat ion, 
and t h e enforcement of anc ient cus toms relating t h e r e t o . " 

Sec t ion 12 provides t h a t " whenever an act shall b e c o m m i t t e d 
contrary to t h e said c u s t o m s or rules , or a compla int shal l b e m a d e , 
or a ques t ion arise hav ing relation t o t h e mat ter s provided for b y 
th i s Ordinance, s u c h ac t , compla int , or ques t ion shal l b e inves t igated 
and deal t w i t h in m a n n e r provided i n chapter I V . or chapter V I . , 
according t o t h e nature of s u c h c a s e . " 

Chapter I V . provides for prompt act ion by h e a d m e n t o prevent 
injury. 

Chapter V I . , sect ion 2 2 , prescribes a procedure for t h e hearing 
of compla int s by t h e Government Agent and Vi l lage Counci l , 
and p r o c e e d s : " If such Vi l lage Council s h a l l , at t h e c lose of t h e 
inquiry, b e of opinion t h a t t h e party compla ined against h a s c o m 
m i t t e d a breach of t h e rules , or ancient c u s t o m s , and such opinion 
shal l b e concurred in by t h e Government Agent t h e Vi l lage 
Counci l shal l forthwith award and adjudge that the person s o 
offending do pay a pena l ty n o t exceeding thirty r u p e e s . " 

"Where there is n o Vi l lage Council , and t h e rules have been framed 
under sec t ion 11 b y t h e Government A g e n t ' a l o n e , t h e Government 
A g e n t is authorized by sec t ion 24 t o inquire into breaches of any 
rules so m a d e by hirm, and " t o hear, try , and de termine all quest ions 
concerning t h e s a m e , and t o adjudge and award t h a t parties com
plained against do p a y t h e pena l ty fixed by sec t ion 22 ( i . e . , thirty 
rupees) or any pena l ty prescribed b y such r u l e s . " 

Sec t ion 27 p r o v i d e s : " N o appeal shal l h e t o any Court against 
t h e decis ion o f award of amy s u c h Council , Government Agent 

on any p lea or pre text whatever , nor shal l any information 
b e i s sued b y any Court in respect' of any m a t t e r of wh ich t h e y or 
h e m a y ta ke cognizance b y v ir tue of t h e Ord inance ." T h e sect ion 
proceeds t o authorize t h e Government Agent t o review a decis ion, 
and t o provide t h a t any person aggrieved, after such rev iew shal l 
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have t h e r ight t o pe t i t ion t h e Governor, u p o n w h i c h t h e Governor 
in Counci l m a y direct further inquiry , or confirm, modi fy , or reverse 
s u c h dec i s ion . 

S e c t i o n 2 9 provides t h a t i n awarding a n y p e n a l t y i t shal l b e 
c o m p e t e n t for t h e V i l l age Counci l or t h e G o v e r n m e n t t o direct 
c o m p e n s a t i o n t o b e pa id t o t h e person injured o u t of any p e n a l t y 
recovered, " o n condi t ion t h a t s u c h person , if h e shal l a c c e p t t h e 
s a m e , sha l l n o t h a v e or m a i n t a i n a n y su i t for t h e recovery of d a m a g e s . 
i o r t h e l o s s or injury sus ta ined b y h i m . " 

F o r t h e appe l lant i t w a s urged t h a t s ec t ion 12 w a s impera t ive , 
a n d required t h a t breaches of t h e ru les a n d of a n c i e n t c u s t o m s 
s h o u l d b e brought before t h e Vi l lage Counci l in t h e first i n s t a n c e , 
and sec t ion 27 w a s rel ied u p o n a s ous t ing t h e jurisdict ion of t h e 
Courts . 

F o r t h e re spondent i t w a s urged t h a t t h e p o w e r s of t h e Vi l lage 
Counci l were pena l on ly , t h a t ques t ions of d a m a g e s cou ld n o t b e 
d e c i d e d by t h e m , t h a t t h e o n l y provis ion for c o m p e n s a t i o n ( sec t ion 
29) i s cont ingent o n t h e a c c e p t a n c e of t h e part ies , i s l imi t ed t o 
R s . 3 0 , a n d t h e jurisdict ion of t h e Courts i s o u s t e d o n l y w h e n 
c o m p e n s a t i o n is s o a c c e p t e d . I t w a s further urged t h a t t h e juris
d ic t ion of t h e Courts shou ld n o t b e o u s t e d w i t h o u t express provis ion. 

I n Ellas Vedarala v. The Attorney-General 1 a d e c i s i o n o f a Vi l lage 
Counc i l w a s h e l d t o bar t h e Courts from reconsidering i n a civi l 
s u i t t h e ques t ion dec ided by t h e Counci l , W o o d R e n t o n J . observing 
t h a t t h e word " appeal " in sec t ion 2 7 m u s t b e h e l d t o inc lude a n y 
k i n d of appl icat ion t o a " l ega l tr ibunal for re l ie f ." T h e finding i n 
effect w a s t h a t t h e Ordinance prov ided t h a t t h e dec i s ions of t h e 
Counci l a s regards m a t t e r s c o m i n g w i t h i n t h e s c o p e of t h e Ordinance 
m a d e t h e r ight or relief c l a i m e d a res adjudicata, an e x t e n s i o n 
of t h e ordinary rule of Civil P r o c e d u r e ( sec t ion 2 0 7 of t h e Civi l 
Procedure Code) , under w h i c h t h e ex i s t ence of a right i s a res adjudi
cata o n l y o n t h e pas s ing of a decree , i.e., o n a dec i s ion in a civi l 
action, , and n o t o n a dec i s ion in a cr iminal ac t ion . I t a k e t h e s a m e 
v i e w as t o t h e effect of t h e sec t ion . T h e present case i s , h o w e v e r , 
n o t qu i te on al l fours w i t h t h a t c a s e . T h e po int n o w before m e i s 
w h e t h e r a legal tr ibunal c a n g o i n t o any ques t ion of a n anc i en t 
c u s t o m of irrigation i n a p lace in w h i c h t h e Ordinance appl ies 
w h e r e there i s n o dec i s ion of a Vi l lage Counci l , and I h a v e c o m e t o 
t h e conc lus ion t h a t i t c a n n o t . T h e express words of sec t ion 2 7 
prohibit a Court f rom i s su ing a n injunct ion in a n y m a t t e r of w h i c h 
a Vi l lage Counci l m a y t a k e c o g n i z a n c e u n d e r t h e Ordinance , a n d 
a decis ion of t h e Vi l lage Counc i l i s subject t o further consideration, 
b y t h e G o v e r n m e n t A g e n t and appeal t o t h e Governor in Counci l . 
T h e inabi l i ty t o i s s u e a n injunct ion w o u l d render any dec i s ion of 
a legal tr ibunal in s u c h a case nugatory , and t h e appeal t o t h e 
Governor i n Counci l provided in t h e Ordinance i s incons i s tent w i t h 
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t h e procedure of legal tr ibunals . T h e s e considerations and the 
imperat ive provision of sect ion 12 for t h e invest igat ion of such 
m a t t e r s l e a v e no room for an application in t h e first ins tance to 
t h e Courts for relief i n m a t t e r s wi th in t h e cognizance of t h e Vil lage 
Tribunal , and l imi t t h e jurisdiction of t h e Courts t o t h e ascertain
m e n t of d a m a g e s after t h e breach of t h e c u s t o m has been found 
by t h e Vi l lage Council . 

T h e pos i t ion t h e n resolves itself into th i s , t h a t no legal tribunal 1 

c a n enterta in quest ions of d a m a g e s for a breach of an ancient 
c u s t o m of irrigation al leged to exist in p laces t o which t h e Ordinance 
appl ies , u n l e s s and unt i l t h e ex i s t ence of t h a t c u s t o m h a s b e e n 
adjudicated upon under t h e provisions of the Ordinance and com
pensat ion thereunder has been refused. 

There s e e m s t o b e s o m e doubt whether Tangal la h a s been pro
c la imed an irrigation district . I send t h e case back for further 
inquiry and adjudicat ion on th i s point . 

Sent back. 


