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[ C o u h t  o f  C r e u i n a l  A p p e a l ]

19 69  Present : H . N . G . F ern a n d o , G .J. (P resid en t), S ir im a n e , J .,  a n d  
. W eera m a n try , J.

R .  M . S I R I S E N A , A p p e lla n t, and T H E  Q U E E N , R e s p o n d e n t

C . C . A . A p p l i c a t i o n  N o . 2 5  o f  1969

S. G. 13/1968— M . C. Kahminai, 30852

Trial bejore Supreme Court— Verdict of jury based on evidence of accomplice—  
Ciicums'.ances when it may be reyarded as unreasonable.

A verdict cannot bo said to bo reasonable if it is based on tho evidence of an 
accomplice which is not only uncorroborated, but is also shown by other credible 
evidenco relied on by tho prosecution to bo probably untrue.

\ P P E A L  a g a in s t  a  c o n v ic t io n  a t  a tr ia l b e fo r o  th o  S u p re m o  C o u rt.

T . S . P . Senanayake (a ss ig n ed ), f o r  th o  a ccu s e d -a p p e lla n t.

E . R. de Fonseka, S e n io r  C row n  C ou n sel, f o r  th o  C row n .

Cur. adu. vult.

M a y  2 5 , 1969. Sir im an e , J .—

T h o  a p p e lla n t , w h o  w a s c h a rg e d  w ith  th o  m u rd e r  o f  o n o  A rn aris , 
w a s  fo u n d  g u il ty  o f  th o  lesser o ffen ce  o f  cu lp a b le  h o m ic id e  n o t  a m o u n tin g  
t o  m u rd e r  b y  a d iv id e d  v e r d ic t  (5  to  2 ) o f  th o  ju ry .

T h e  fa c t s  s h o r t ly  w ere , th a t  th e  d e ce a se d  le f t  h is  h o u so  o n  th o  n ig h t  
o f  IS th  o f  F e b r u a r y , 1967 . O n  th e 2 8 th  o f  F e b r u a r y  h is  m istress  A l ic e  
N o n a  m a d e  a n  e n tr y  a t  th e  p o lice  s ta t io n  th a t  th o  d e ce a s e d  h a d  n o t  
re tu rn e d .

I n  a b o u t  J u n o  th a t  3rear, o n  certa in  in fo rm a t io n  th a t  th o  p o lic e  h a d  
r e c e iv e d  fr o m  a  so n -in -la w  o f  th o  d ecea sed , so m e  sk e le ta l re m a in s  w e re  
fo u n d  b y  a  s tre a m  so m e  300 y a r d s  fr o m  a  “  k a m a th a  ”  b e lo n g in g  t o  th o  
a p p e lla n t ’s fa th e r . T h e re  w as e v id e n ce  th a t  th e so  b on es  h a d  first 
b e e n  b u r ie d  in  th is  " k a m a t h a ”  a n d  la te r  r e m o v e d  b y  th e  a p p e lla n t ’s 
fa th e r  a n d  b r o th e r  to  th o  p la c e  w here th e y  w ere  d is co v e r e d .

T h e  ju r y  h a s fo u n d , a n d  th ere  is e v id e n ce  t o  s u p p o r t  th a t  f in d in g , 
t h a t  th e se  b o n e s  w o ro  th o  sk e le ta l rem a in s  o f  th o  d e ce a se d  A rn aris , 
a n d  th o  m e d ica l e v id e n c o  p r o v e d  th a t  d e a th  h a d  p r o b a b ty  r e su lte d  
f r o m  a  b lo w  on  th o  h e a d  w ith  a  b lu n t w e a p o n .

T h o  p r o s e c u t io n  c a lle d  as o n e  o f  its w itn esses  A l ic e  N o n a , th o  m istress  
o f  th o  d ece a se d . A c c o r d in g  t o  h er  e v id e n co , th o  a p p e lla n t , o n e  
P in c h a p p u  a n d  th e  w itn ess  W ija y a d a s a  c a m e  to  th e ir  h o u s o  o n  th o  
n ig h t  o f  IS th  F e b r u a r y  1967, a n d  th ese  th ro o  to g e th e r  w ith  h er  h u s b a n d  
s m o k e d  g a n ja  till la to  in  th o  n ig h t a n d  a ll o f  th em  le f t  to g e th e r .
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A c c o r d in g  t o  h er  th e  t im e  w a s  r o u g h ly ,a r o u n d  1 a .m . O n  th e  n e x t  
d a y  t h e  a p p e lla n t  a n d  th e  t w o  o th e r s  r e tu r n e d  w ith o u t  h er  h u s b a n d  
a n d , o n  h e r  q u estion in g  th orn , th e  a p p e lla n t  sa id  th a t  th e  d e c e a s e d  
h a d  g o n e  t o  K u ru n e g a la . T h e  p r o s e c u t io n  re lied  o n  th is  e v id o n e e , 
a n d  th e r e  w as n o  su g g estion  th a t  sh e  w a s  a n y th in g  b u t  a  tru th fu l w itn e s s . 
T h is  e v id e n c e  m a k es it  q u ite  c le a r  th a t  W ija y a d a s a  w as in  th e  c o m p a n y  
o f  th e  d e ce a s e d  till v e r y  la te , o n  th e  n ig h t  t h a t  h o  d isap p ea red .

S o m e  e v id o n ce  o f  a  m o t iv e  a g a in s t  th e  a p p e lla n t , w h ich  th e p ro se cu t io n , 
s o u g h t  t o  estab lish , w as t o o  n e b u lo u s  t o  b o  o f  a n y  va lu e . I t  w as su g g e s te d  
t h a t  th e  d ecea sed  w as se x u a lly  in t im a te  w it h  h is  s top -d a u g h ter , a  m a rr ie d  
w o m a n  n a m o d  S eelaw ath ie , in  w h o m  th o  a p p e lla n t  “  w as in te r e s te d  ” , 
t o  u se  th o  w o rd s  o f  A lice  N o n a , w h o  a lso  sa id  th a t  sh e  h a d  t o ld  th e  
a p p e lla n t  a b o u t  th is  re la t io n sh ip  b e tw e e n  th e  d ecea sed  an d  S o e la w a th io . 
B u t  t h e  e v id e n ce  w as q u ito  d e fin ite  th a t  th o  a p p e lla n t in n o  w a y  r e se n te d  
t h e  d e c o a s e d ’s b e h a v io u r , a n d  th a t  th e  t w o  o f  th em  c o n t in u e d  t o  b o  
q u it o  fr ie n d ly  ev en  a fte r  th e  in fo r m a t io n  w a s c o n v o y e d  b y  A l ic o  N o n a  
t o  th e  a p p e lla n t.

T h e  o n ly  e v id e n ce  t o  c o n n e c t  th o  a p p e lla n t  w ith  th e  d e a th  o f  t h e  
d e c e a s e d , w as th e  o v id e n co  o f  W ija y a d a s a . -H o  sa id  in e v id o n co  t h a t  
w h e n  h e  w as passing  th e  a p p e lla n t ’s fa t h e r ’s ‘ ' 'k a m a th a  ”  a b o u t  9 p .m .  
h e  s a w  th e  a p p e lla n t an d  a n o th e r  m a n , w h o m  he d id  n o t  id o n t i fy  
s t a n d in g  bes id o  a  p erson  w h o  la y  fa llen  w ith  h is fa c e  d o w n w a rd s  o n  th e  
“  k a m a th a  ”  a n d  th a t  th e  a p p e lla n t  ca rr ie d  a  w ea p on  w h ich , t o o ,  h e  
c o u ld  n o t  id e n tify . H e  a lso  a d d e d  th a t  th o  a p p e lla n t tlir ca te n o d  h im . 
H e  d e n ie d  th a t  lie  h a d  g o n e  t o  th o  d e c e a s e d ’s h ou se  th a t  n ig h t w ith  th e  
a p p e lla n t  and  P in ch a p p u . H o  d o n io d  th a t  h o  h a d  sm ok ed  g a n ja  w ith  
t h e  d oco a se d , a n d  th a t  h e  le f t  in  th o  company o f  th e  d ecea sed  a n d  th e  
o th e r s  la te  th a t  n igh t. H o  d e n ie d  th a t  lie  re tu rn ed  n e x t  m o r n in g  in  
th e  c o m p a n y  o f  th o  o th e r  tw o  w ith o u t  th e  d ece a se d . I t  is c lea r  th a t  th o  
e v id e n c e  o f  W ija y a d a sa  a n d  A lice  N o n a  ca n n o t s ta n d  to g e th e r .  
W ija y a d a s a  h a d  m a d e  h is .s t a t e m e n t  t o  th e  p o lice  in  J u n o  a ft e r  t h e  
d is c o v e r y  o f  the b on es . H e  a d m it te d  th a t  b e fo re  he m ade th at s ta te m e n t , 
t h o  p o lice , w h o  a p p a re n tly  tre a te d  h im  as  a  ”  su sp ect ”  h a d  a s sa u lte d  
h im  a n d  ask ed  h im  “  t o  m a k e  a  s ta te m e n t  a s  th e y  w a n te d  ” .

T h o  lea rn ed  J u d g e  r ig h t ly  d ir e c te d  th e  ju r y  to  trea t h im  as a n  
a c c o m p lic e  a n d  to  lo o k  fo r  c o r r o b o r a t io n  o f  h is  ov id en co . P a r  f r o m  
th c r o  be in g  a n y  co r r o b o r a t io n , h is o v id e n c o  w as co n tra d ic te d  a t  e v e r y  
m a te r ia l p o in t  b y  th o  o v id e n co  o f  A l ic e  N o n a .

A  verd ict, ca n n o t b e  sa id  to  b o  re a so n a b le , i f  it  is ba sed  on  th o  e v id e n c e  . 
o f  a n  a c co m p lice  w h ich  is n o t  o n ly  u n c o r r o b o r a te d , b u t  is a lso  sh o w n  b y  
o t h e r  cred ib le  e v id o n co  re lie d  o n  b y  th o  p ro se cu t io n  to  b o  p r o b a b ly  
im tr u o .

W o  w ere  o f  th o  v ie w  th a t  th o  v e r d ic t  c a im o t  bo  su p p o rte d , h a v in g - 
r e g a rd  t o  th o  o v id e n co  le d  in  th o  caso . W e ,  th ere fo re , q u a s h e d  t h e  
c o n v ic t io n  a n d  a c q u it te d  th e  a p p e lla n t .

Accused acquitted.


