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The order of the lewrued District Judge cuunot be sustained and is
aocordingly set aside. The appellant’s appeal is allowed with costs and
the petitioner’s petition will stand dismissed with costs. .

In order to remove any doubt, I wish to state that the petitioners
or any other persons qualified to make an application under sections 15
and 16 of the Ordinance in respect of the place of worship known as
Meera Pallivasal are not precluded by this judgment from making a
properly constituted application thereunder.

GrATIARN J.—T agree.
Appeal allowed.
————————
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Pawnbrokers Ordinance, Nv, 13 of 1942—Sections 37, 40, 41—Qffence committed
by servant of pawnbroker—Proper charge-—Rurden of proof— Proviso to Section
40—Effect of @ provise.

The acoused-appellant was the servant of a pawnbroker. The charge against
him was that he being a servant of & pawnbroker had acted in contravention
of two provisions of the Pawnbrokers Ordinance, No. 13 of 1942, and thereby
had committed offences punishable under Section 41. The charge contained
ne reference to the pawnbroker having heen absent from the shop or premises
at the time the appellant was alleged to have committed the offences. Nor
was any evidence given with regard to the whereabouts of the pawnbroker.

Held, that, under scction 40 of the Pawnbrokers Ordinance, unless the
prosecution satisfied the Court that the pawnbroker himself was absent from
the premisos the servant could not be held to have committed an offence.
T nharges wero tharofare dofactive and the cass itself was not eatablished
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March 31, 1950. NacsLixcsm J.—

This appeal raises an interesting question under the Pawnbrokers
Ordinance, No. 13 of 1942. Section 40 of that Ordinance renders a
pawnbroker liable to vicarious punishment for anything done or omitted
to be done by his servant in relation to the business. On the heels of
this enactment follows & proviso rendering the servant liable in the
abaence of the pawnbroker frem the shop or place of business to punish-
ment for any act done or omitted to be done in contravention of any
provision of the Ordinance.



344 NAGALINGAM J.—Annamalai v. Guruswamy

Admittedly, the appellant was the servant of & pawnbroker. The charge
that was laid against him was that he being a servant of a pawnbroker
had acted in contravention of two provisions of the Ordinance and
thereby had committed offences punishable under section 41 of the
Ordinance. The point taken on behalf of the appellant is that not only
does the charge fail to diselose any offence but that even the evidence
falls far short of the proof required of the essentials constituting the
offence. The charges contain no reference to the pawnbroker having
been absent from the shop or premises at the time the appellant is alleged
to have committed the offences, nor was any evidence given with regard
to the whereabouts of the pawnbroker. It has been contended on behalf
of the accused that unless the prosecution satisfies the Court that the
pawnbroker himself was absent from the premises the servant cannot
be held ta have committed an offence.

Section 37 of the Ordinance cnumerates a number of acts all of
which it declares to be offenves and for whichi the pawnbroker i made
liable. Section 40 of the Ordinance runs as follows ;-

40.  Anything done or omifted to be done by the servant or agent
of a pawnbroker in the course of or in relation to the business of a
pawnbroker shall be dvemed to be done or omitted, as the case may be,
by the pawnbroker :

Provided that where, in the absence of a pawnbroker from his shop
or place of business, anything is donc or omitted to be done by any
servant or agent of the pawnbroker in contravention of any provision
of this Ordinance such servant or agent shalt also be guilty of an offence
and shall be liable on conviction to the penalty prescribed for that
nffence by this Ordinance.

it will he noticed that in the main provision of the section a pawnbroker
is made fiable for the act or omission of his servant ; the proviso does
not create an exception in regard to the lability of the pawnbroker
himself. As was said by Lord Macmillan in the case of Madras and
Southern Makraitc Railway Company, Limited v. Bezwada Municipality ®,
# The proper function of a proviso is to except and deal with a case
which would otherwise fall within the general language of the main
enactment and its effect is confined to that case. ”

Had the proviso been worded thus : ** Provided that where in the absence
of a pawnbroker from his shop or place of business anything is done or
omitted to be done by the servant or agent of the pawnbroker in
contravention of any provision of this Ordinance the pawnbroker shall
not be guilty of an offence ”, then the provision would have been a true
proviso and in the langnage of Lord Abinger C. B. in Thibault v. Gibson 3+
“ Where it (the oxception) cornes by way of proviso in a subsequent
part of tho act, it is not necessary to notice it in the declaration or
information but it is a matter which the defendant must allege as a
ground of defence
and the contention of learned Crown Counsel that it is not necessary
for the prosecution to prove the absence of the pawnbroker would be
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correes.  Bub here, although the sccond pact of section 40 is prefaced
by the words “ Provided that ' it does 1ol create an exception to the
main provision. In faet the words ¢ Provided that ' have been loosely
used by the draftsman without appreciating its lcgal significanee. Not
only would the second part of that section stand without suffering. in
its meaning but it would also bring out the intention of the Legislature
more corroctly if the words * provided that’™ were omitted therefrom,
because this second part of the section deals with an entirely different
category of liability of persons unconnected with the class dealt with in
the main provision.

Learncd Crown Counsel reliad on the cases of King ». Turner ! and King
v. James and Johnson ®, but these cases only scrve to emphasise the
position that given a true proviso the burden of establishing that a perty
is entitied to the benefit created by the proviso is on the party claiming
the bencfit of it. But theso cases certainly cannot be regarded as
authority for the proposition that where there are independent enactments
or where by the mere usé of the words * provided thet ™ a psendo provizo
is enacted then tho principle of thosc cases applies. To constituie the
offence created by this proviso the prosecution must estabiish not only
that the servant did or fail to dn some act in contravention of some
provision of that Ordinance bat also that it was donc by him at a time
when the pawnbroker was abseat from the shop or place of bisiness.
If the phrass “in the absence of & pawnbroker from a shop or place of
warded a8 an exeeption and, es eonbtended for by lvarned
Crown Counsel, the burden is thrown on the accused to prove this
exception, the curions result would follow that the accused would then
have to prove fucts {0 establish his own guilt, for by proving that the
pawnhbraker was absent the aceused forges the last link in the proof of
ihe alements necessary to consiitutc the offence.

business " 1 e

On the other hand it cannct be contended that the servant must prove
the presence of the pawnbroker in the shop or place of basintss in vrdor
to exculpate kimself, for there are no words anywiere cither in the muin
provision or in the pseudo proviso under which it could be arzued tlat
the law has created an exception to the liability of the servant by enacting
that no liability should attach to him if he establishes that the pawnbrolicr
was present. -

t seews to me, therclore, that in order to constibute the ofience the
prosccution must establish that the act or omission of the servant
constitubing the offence was committed by him at a time when bis
omployor, the pawnbroker, was absent from the premises. T therefore
hold that the charges arc defective against the accused znd that the case
itself has not been established ngainst him.

T seb aside the conviction and aequit the accused.
Appeal alleaced.
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