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W IL L IA M , Appellant, and  NAGOOB ADUM AI,
D esp on d en t.

216— C. R . M atale, 7,631.

Decisory oath—Oath to be taken in Mosque by defendant—Defendant a  
Buddhist—Agreement to settle action according as oath was taken or not—  

Validity of such agreement— Oaths Ordinance (Cap. 14), s. 7— C to ll  
Procedure Code, s. 408.

T h e  defendant^  a  B u d d h is t , a cce p te d  th e  ch a lle n g e  ot th e  p la in t i f f ,  
a  M u s lim , to  ta k e  th e  fo l lo w in g  oa th  in  a  M o h a m m e d a n  M o s q u e :— “  I  
d id  n o t  m a k e  a  p a y m e n t  o f  R s .  10  o n  J u ly  3 1 , 1938 , o r  a  p a y m e n t  o f  
R s .  5  o n  J a n u a ry  1 7 , 1 94 3 , o n  a cco u n t  o f  in teres t  d u e  o n  th e  p ro m is s o ry
n o te  su ed  u p o n I t  w a s  a g reed  b y  th e  p a rtie s  th a t  i f  th e  d e fe n d a n t
to o k  th e  o a th  th e  p la n t i f f 's  a c t io n  w a s  to  be  d ism issed  w ith  co s ts .

Held, th a t  s u ch  a n  a g re e m e n t w o u ld  co m e  w ith in  th e  p ro v is io n s  o f
se c t io n  408  o f  th e  C iv il P ro c e d u re  C od e  a n d  th e  C ou rt w o u ld  g iv e  e ffe c t  
t o  it  s o  lo n g  a ’  it  w a s  n o t  il le g a l o r  contra bonos mores.

Held, further, th a t  th e  p rop osed  o a th  w a s  n o t  o b n o x io u s  t o  t h e
p rov is ion s  o f  s e c t io n  7  Of th e  O a th s  O rd in a n ce  (C a p . 1 4 ) .

^ ^ P P E A L  from  a ju d g m en t o f  th e C om m ission er o f  B e q u ests , 

M ata le .

H . W . Thambiah  fo r  th e  d efen d an t, ap pellant.

S . R . WijayatUake fo r  th e p la in tiff, respon den t.

Cur. adv. vult.
S ep tem b er 4 , 1945- W ije y e w a b d b n e  J .—

T h e  pla intiff, a  M uslim  trader, filed  th is a ction  on  F ebru ary  16, 1943 , 
on  »  p rom issory  n ote  m a d e  b y  th e  d efen d an t on  F ebru ary  16, 1937, 
prom isin g  to  p a y  B s . 292 w ith  in terest a t 9  per  cen t , p er  annum . H e  
p leaded  in  th e p la in t a  p a y m en t o f  B s . 20  b y  th e d efen d an t on  a cco u n t o f  
in terest an d  stated  th a t a  su m  o f  B s . 428 .24  w as d u e  on  th e  n ote  b u t  
restr icted  h is c la im  to  B s . 300.

T h e d efen d an t den ied  th at h e  rece iv ed  an y  con sideration  on  th e n ote , 
o r  th a t h e p a id  any  su m  to  th e  p la in tiff as in terest. H e  p lead ed  th at th e  
action  w as p rescribed .

T h e  case  ca m e  u p  fo r  trial on  A u g u st 24, 1943, a n d  th e parties w ere 
present w ith  th eir  P roctors . T h e  record  sh ow s th e  fo llow in g  entry  on  
th at date  signed b y  th e p la in tiff and  th e d e fe n d a n t :—

“  P la in tiff cha llen ges th e  d efen d an t to  take th e  fo llow in g  oath  a t 
W arakam ure M o s q u e :— ‘ I  d id  n o t m a k e  a p a y m en t o f  B s . 10 on  31st 
Ju ly , 1938, a  p a y m en t o f  B s . 5 on  17th  Janu ary , 1943, on  accou n t 
o f  in terest du e  on  th e  p rom issory  n ote  su ed  u p on  ’ . D e fen d a n t a ccep ts  
th e cha llen ge . O ath  to  b e  ad m in istered  b y  th e In terp re ter  o f  th is  
C ourt. O ath  fees p a id . I f  d e fen d an t ta k es th e  oa th  p la in tiff’ s  action  
to  h e d ism issed  w ith  costs . I f  d e fen d an t fa ils  to  take th e  oa th  (then 
ju d g m en t fo r  p la in tiff as prayed  fo r  w ith  costs . P arties agree to  th ese  
term s. C a ll case  on  7. 9 . 43 ” ,
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O n A ugust 26, 1043, the p la in tiff's  P roctor  filed  an  affidavit from  the 
p la in tiff and m ov ed  "  th a t he b e  perm itted  to  w ithdraw  h is undertaking 
recorded  o n  A u gust 24, 1943 T h e  defen dan t ob jected  to  the applica­
tion  o f  th e plaintiff. A t  th e inquiry h eld  b y  th e  C om m issioner the 
pla intiff stated—

“  I  understood th at unless I  proved  th ose paym en ts (am ounting to  
R s. 20) I  w ould  lose  th e action , as there w as a  suggestion  th at the note 
w as prescribed. T h e  n ote  is n ot as a  m atter o f  fa c t prescribed. T h e  
defendant is a  Sinhalese and a B uddh ist.
The C om m issioner allow ed the ap plication  o f the plaintiff and  fi^ed the 

case for  trial in  ordinary course. A fter  hearing ev iden ce the C om m issioner 
entered judgm en t for  plaintiff.

T he on ly  po in t I  have to  d ecide  on  th is appeal is  w hether the C om ­
m issioner w as right in allow ing the pla intiff to  resile from  the agreem ent 
reached on  A ugust 24, 1943. T h e C ounsel for the respondent contended  
th at under section  8  o f  th e  O aths O rdinance the pla intiff cou ld  have 
offered to  be  bou n d on ly  b y  “  any such  oath  or solem n affirm ation ”  
as is m entioned  in  section  7 and m ade by  the defendant and that section  7 
d id  not con tem p la te  an  oath  or affirm ation by  a B u ddh ist in a  M oham ­
m ed an  M osqu e. H e  argued, therefore, that there w as no legal basis for 
the challenge m ade, an d  a ccep ted  on  A u gust 24, 1943, and that it  cou ld  
n ot have been  acted  upon  in a C ourt o f  L a w . I  am  unable to  a ccep t 
this contention .

S ection  7 o f  the O aths O rdinance refers to  an  oath  or solem n affirm ation 
“  com m on  am ongst, or h e ld  binding by , persons o f  the race or persuasion 
to  w hich  he ( i .e ., the person  m aking th e  oath  or affirm ation) belongs and 
n ot repugnant to  ju stice  or d ecen cy  and n ot purporting to  affect any 
third person  ” . C learly th e suggested oath  is n ot repugnant to  justice 
or d ecen cy  and does n ot purport to  a ffect any third person . I t  is,
th erefore , an oath  th at cou ld  have been, taken by  the d efen dan t i f  i t  is 
in any form  “  com m on  am on gst ”  or "  held binding ”  by  persons o f  the 
race or persuasion  to  w hich  he belongs. There is no d irect ev iden ce on  
the poin t. B u t  the fa c t  rem ains th at the defendant w ho is said to  b e  a 
B u d d h ist is w illing to  take the oath  and the pla intiff w ho is a  M uslim  
challenged  th e defen dant to  take the oath though  he w as w ell aware 
th at the d e fen d a n t c la im ed  to  be  a B u ddh ist. I  cou ld  understand a 
B u d d h ist refusing to  m ake an oath  or affirm ation in any p lace  o f  w orship 
in cluding  a B u d d h ist V ihara . B u t  these m atters are n ot to  be  determ ined 
by  im m u tab le  religious doctrin es b u t b y  custom s that have been  follow ed 
b y  certain  classes o f  peop le . Cases are n ot unknow n o f  non-M uslim s 
m aking their oa th  in D avatagaha M osqu e. C olom bo, non-C hristians in 
S t. A n th o n y 's  C hurch , C olom bo, and n on-B uddh ists in K ande V ihara, 
A lutgam a. On the m ateria l before  m e  I  am  unable to  say th at the 
proposed  oath  is obn ox iou s to  the provisions o f  section  7. I t  w ill be 
n oted  th at the oath  does n ot con ta in  any re feren ce to  any deity  or any 
sa in t recogn ized  by  th e M oslem  faith  nor is it necessary  for th e person 
m aking the oath  to  go  through  a religious cerem ony  at the M osque.

I  do n ot think, how ever, th at th is is  a case falling under the Oaths 
O rdinance. H ere  the parties have agreed to  settle  their d ispute in a
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certain  w ay  and  th at se ttlem en t hag been  record ed  fu lly  by  th e  C ourt. 
T h e  parties h ave  carried  o u t a  p a rt o f  th e a greem en t b y  d epositing  in  
C ou rt th e fees  o f  th e  C om m ission er. S u ch  an  agreem en t w ou ld  c o m e  
w ith in  the p rovision s o f  section  408 o f  th e  C ivil P roced u re  C ode (v id e  
Suppiah v. Abdulla  1 and Tirugnasambanthapillai v . Nam asivayam - 
pillai *) and  a  C ou rt o f  L a w  w ou ld  g ive e ffect to  su ch  an agreem en t 
so long as it is n ot illega l o r , contra bonos m ores.

I  sat aside th e d ecree  a p p ea led  again st an d  rem it th e  proceed in gs t o  
the low er C ourt d irectin g  th e C om m ission er a fter  n otice  to: th e  parties 
to  f ir  a date for  th e  d efen d an t to  m ak e th e oa th  as agreed upon and t o  
en ter decree  in term s o f  th a t agreem en t.

T h e appellant is en titled  to  the costs  o f  th is appeal.

D ecree set aside.


