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Present: Pereira J . and E n n i s J . 

C A R U P P E N C H E T T Y et al. v. H A B I B H O Y . 

191—D. C. Colombo, 33,125. 

Contract—Repudiation of contract—Promisee may at his option treat 
whole contract as at an end and sue for aU damages, or treat it as 
subsisting and sue for portion of damages already incurred— 
Measure of damages—Res judicata. 

Defendant, who agreed to supply the plaintiffs w i th thirty bales 
of sarees and dhooties per mensem for one year from September 1, 
1910, made default in supplying the bales in the months of Ootober 
and November. Plaintiffs thereupon instituted an action for 
damages, and recovered damages (Rs. 1,500) for the two months . 

Plaintiffs subsequently brought this act ion to recover damages 
for the non-delivery of the bales for the following months. 

Held, that plaintiffs were not barred from instituting the 
present action, as plaintiffs had the. option (assuming that 
defendant had repudiated the contract before the first action) of 
treating the contract as subsisting and claiming damages for each 
default, or of treating the whole contract as a t an end and claiming 
damages in respect of the whole contract. 

Observations b y Pereira J . as to damages recoverable in a case 
of this kind. 

A N appea l f r o m a j u d g m e n t of t h e Addit ional Dis tr ic t J u d g e 
f \ of C o l o m b o ( L . M a a r t e n s z , E s q . ) . 

I n th i s ac t ion t h e appe l lant , w h o i s t h e proprietor of t h e Cey lon 
Sp inn ing and W e a v i n g Mi l l s , w a s s u e d by t h e re spondent s for t h e 
recovery of a s u m of R s . 8 ,700 d a m a g e s a l leged t o h a v e b e e n 
sus ta ined b y t h e m in c o n s e q u e n c e of t h e fai lure on t h e part of t h e 
appe l lant t o supp ly t h e m w i t h certa in sarees and dhoot ies in t e r m s 
of the contract m a r k e d A and dated A u g u s t 24 , 1910, entered in to 
b e t w e e n t h e r e s p o n d e n t s and o n e T h o m a s Marsden . 

Th i s ac t ion w a s for t h e fai lure t o del iver sarees and dhoot ies 
during t h e e ight m o n t h s J a n u a r y t o A u g u s t , 1911 , and there h a v i n g 
b e e n a prev ious ac t ion , case N o . 3 1 , 9 1 1 of t h e Dis tr ic t Court of 
Co lombo, o n t h e s a m e contract for fai lure t o supp ly goods during 
t h e m o n t h s of N o v e m b e r and D e c e m b e r , 1910, t h e appel lant con­
t e n d e d t h a t t h e j u d g m e n t and decree in t h a t act ion ( N o . 31 ,911) 
barred t h i s act ion . T h e appe l lant further c o n t e n d e d t h a t Marsden , 
t h e so-ca l led m a n a g e r of t h e s e m i l l s in Colombo, h a d n o author i ty t o 
b i n d h i m b y a contract for t h e future supp ly of t h e produce of t h e 
m i l l s , and t h a t e v e n if h e h a d , t h e d a m a g e s c l a i m e d w e r e in t h e 
c i r c u m s t a n c e s gross ly exaggerated and e x c e s s i v e . 
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The parties w e n t t o trial on the following i s s u e s : — 

(1) I s t h e defendant ent i t l ed t o plead Mareden's w a n t of 
authority t o execute t h e contract of sale by reason of 
t h e decree in case N o . 3 1 , 9 1 1 ? 

(2) If not , had Marsden authority t o enter into the contract 
sued o n ? 

(3) D a m a g e s . 
(4) I s t h e c la im barred b y the decree in case N o . 31 ,911 by 

reason of the provisions of sect ions 3 4 and 207 of the 
Civil Procedure Code? 

T h e Distr ict J u d g e entered judgment for t h e plaintiff. T h e 
de fendant appealed. 

R. L. Pereira, for t h e defendant , a p p e l l a n t . — W h e n case N o . 
31 ,911 w a s ins t i tu ted t h e appel lant h a d entirely repudiated the 
contract sued o n . I n the first act ion plaintiffs should h a v e . s u e d 
for cont inuing d a m a g e s . H a v i n g failed to do so, t h e y are barred " 
from bringing another act ion. Counsel c i ted 21 N. L. R. 348, 
1 Bal. 146, 5 N. L. R. 259, 12 Cal. 339. 

Marsden had n o authority to enter in to th i s contract . I n the 
first act ion t h a t object ion w a s not waived . I n any case it is open t o 
t h e de fendants t o raise t h e object ion in this act ion. 

T h e plaintiffs are not ent i t led to t h e d a m a g e s t h e y c la im. T h e y 
did not endeavour t o secure similar goods e l sewhere . Similar goods 
were obta inable from t h e Carnatic and B u c k i n g h a m Mil ls in Madras , 
and not hav ing a t t e m p t e d t o obta in t h e m t h e n c e , t h e respondents 
were not ent i t l ed t o their exaggerated c la im for d a m a g e s . 

T h e appel lant h imsel f w a s prepared t o sell t h e goods at B s . 6 
over the contract price. H e had sold at that price t o other Chet t ies . 

H. J. C. Pereira (with h i m F. M. de Saram), for t h e plaintiffs, 
r e s p o n d e n t s . — T h e defendant cannot raise t h e quest ion of Marsden's 
authority in th i s case . T h e po int w a s express ly t a k e n in t h e 
previous act ion N o . 3 1 , 9 1 1 , and w a s raised as an i ssue , but t h e 
defendant did not press it . I t i s no t open t o h i m t o raise i t in 
t h i s case . 

T h e act ion is not barred by sect ions 3 4 and 207 of the Civil 
Procedure Code. T h e contract i s divis ible; an act ion could be 
brought for e a c h m o n t h ' s failure t o deliver t h e sarees and dhoot ies . 
I t i s open t o t h e plaintiffs to treat t h e w h o l e contract as a t a n end 
and t o sue for t h e entire d a m a g e s , or t o sue t h e defendant for t h e 
non-del ivery of goods w h e n each breach occurs . Counsel referred 
t o Roper v. Johnson.1 

There w a s n o avai lable market in Cey lon i n w h i c h t h e plaintiffs 
could h a v e bought t h e goods . 
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B. L. Pereira, i n r e p l y . — T h e r e w a s a n avai lable marke t i n 
Madras . I t i s n o t unreasonable t o e x p e c t h i m t o b u y there . 
Counse l c i ted Benjamin on Sale 986-986 and 909. 

Cur. adv. vult. 

A u g u s t 6, 1918 . PEBEIBA J . — 

I n th i s c a s e t h e plaintiffs s u e d t h e de fendant for t h e recovery of 
t h e s u m of B s . 8 , 700 , be ing d a m a g e a l leged t o h a v e b e e n sus ta ined 
b y t h e plaintiffs b y reason of a breach b y t h e d e f e n d a n t of a contract 
entered i n t o b e t w e e n t h e part ies for t h e supp ly b y t h e de fendant t o 
t h e plaintiffs of cer ta in sarees and dhoot ies . T h e contract w a s 
entered in to o n A u g u s t 25 , 1910 , a n d by i t t h e de fendant agreed 
t o supply t h e plaintiffs w i t h three hundred a n d s ix ty ba les of sarees 
and dhoot ies w i t h i n o n e year , t h a t i s t o s a y , f rom S e p t e m b e r 1, 1910 , 
t o A u g u s t 3 1 , 1911 , at t h e rate of th irty ba les a m o n t h . T h e 
de fendant m a d e defau l t i n s u p p l y i n g t h e sarees and dhoot ies in t h e 
m o n t h s of October and N o v e m b e r , 1910, and t h e r e u p o n t h e plaintiffs 
ins t i tu ted act ion N o . 3 1 , 9 1 1 in t h e Dis tr ic t Court of Colombo for 
t h e recovery of B s . 1 ,500 as d a m a g e . T h a t ac t ion w a s i n s t i t u t e d 
o n J a n u a r y 7, 1 9 1 1 , and in appeal j u d g m e n t w a s entered i n it i n 
t h e plaintiffs ' favour for t h e a m o u n t c la imed . I n t h a t ac t ion t h e 
de fendant in h i s a n s w e r raised t h e ques t ion w h e t h e r t h e contract-
referred t o a b o v e w a s d u l y entered in to , t h a t is t o say , w h e t h e r o n e 
T h o m a s Marsden , w h o h a d s igned t h e contract o n t h e d e f e n d a n t ' s 
behalf, h a d t h e author i ty of t h e d e f e n d a n t t o do so . A t t h e trial , 
however , t h e d e f e n d a n t ' s counse l s t a t e d t h a t h e " d id n o t i n t e n d 
t o press t h e m a t t e r . " I n o ther words , h e a s s e n t e d t o t h e c a s e 
proceeding on t h e foot ing t h a t M a r s d e n h a d t h e author i ty of t h e 
de fendant t o enter in to t h e contract on behalf of t h e d e f e n d a n t . 
T h e s a m e object ion w a s raised in t h i s case , and in t h a t connec t ion 
t h e q u e s t i o n arose w h e t h e r , w i t h reference t o i t , t h e j u d g m e n t in 
t h e older case could n o t b e p l eaded as an es toppe l by w a y of res 
judicata. A n order m a d e of c o n s e n t in a case operates as m u c h a s 
an es toppe l as an order m a d e after adjudicat ion o n e v i d e n c e , a n d 
t h e quest ion i n v o l v e d in t h e present case is qu i te covered by t h e 
author i ty of t h e dec i s ion of t h e major i ty of t h e Court in Samitchi v. 
Pieris,1 and I th ink t h a t t h e d e f e n d a n t is e s t o p p e d from p leading 
in th i s case t h a t M a r s d e n h a d n o author i ty t o enter i n t o t h e contract 
s u e d on . 

Another ques t ion raised in th i s case is w h e t h e r t h e plaintiffs ' 
c la im i s n o t barred b y t h e decree in case N o . 3 1 , 9 1 1 b y reason of 
t h e provis ions of s ec t ions 3 4 and 207 of t h e Civil Procedure Code . 
U n d e r t h e former sec t ion every act ion should inc lude t h e w h o l e 
of t h e c l a i m w h i c h t h e plaintiff i s en t i t l ed t o m a k e i n respec t of t h e 
c a u s e of ac t ion p leaded , and under sec t ion 207 ( see explanat ion) 

1918. 

i (2913) 16 N. L. R. 267. 
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1018. every right to relief of any k i n d which c a n be c la imed in a n act ion 
PEBBIBA J . upon t h e cause for w h i c h i t is brought b e c o m e s a res judicata, which 

cannot afterwards b e m a d e t h e subject of act ion for the s a m e cause 
Chetty v. b e t w e e n t h e s a m e part ies . N o w , i t is said t h a t the defendant 
Habibhoy repudiated t h e contract in ques t ion before act ion N o . 31 ,911 w a s 

brought , and t h a t therefore t h e contract w a s t h e n at an end, and 
t h a t t h e plaintiffs should in t h a t ac t i on h a v e sued for damages in 
reBpect of a breach of the who le contract , and that having s u e d for 
d a m a g e s for t w o m o n t h s only , t h e y m u s t be d e e m e d t o have been 
barred from inst i tut ing t h e present act ion by reason of the sect ions 
of t h e Code c i t ed above . A s s u m i n g t h a t there w a s repudiation of 
t h e contract before t h e inst i tut ion of act ion N o . 31 ,911 , i t m u s t be 
remembered t h a t (and here t h e E n g l i s h l aw applies) t h e plaintiffs 
h a d t h e opt ion o f treat ing the who le contract as at an end, and 
c la iming d a m a g e s in respect of a breach of t h e whole contract , or of 
treat ing t h e contract as subsis t ing and c la iming d a m a g e s for each " 
default thereunder c o m m i t t e d by t h e defendant . I n Mutter v-
Brown,1 Ke l ly C . B . , w i t h reference t o a repudiat ion similar t o that 
w i t h w h i c h w e are here concerned, observed: " T h e plaintiff might , 
if h e had s o e lec ted , h a v e treated t h e contract as at an end w h e n the 
de fendant announced his intent ion t o break i t . That i s a m a t t e r 
of e lect ion on the plaintiff's p a r t . " And in Rover v. Johnson,*-
K e a t i n g J . , in s imilar c ircumstances , observed: " The promisee , if 
h e p leases , m a y treat t h e not ice of in tent ion as inoperative, and 
awai t t h e t i m e w h e n t h e contract is t o be executed , and t h e n 
hold the other party responsible for all t h e consequences of non­
performance , but in t h a t case h e keeps t h e contract al ive for the 
benef i t of t h e other party as wel l as his own. H e remains subject to 
all his obl igat ions and l iabil it ies under i t , and enables the other party, 
h o t only t o c o m p l e t e t h e contract , if so advised, notwi ths tanding 
his previous repudiat ion of i t , but also t o take advantage of any 
supervening c i rcumstance wh ich would justify h i m in decl ining to 
c o m p l e t e it. On the other hand , the promisee m a y , if h e th inks 
proper, treat t h e repudiation of t h e other party as a wrongful put t ing 
an e n d t o the contract , and m a y at once bring his act ion as on a 
breach of i t , and in such act ion h e will b e ent i t led t o such d a m a g e s 
as would h a v e arisen from t h e non-performance of the contract at 
t h e appointed t i m e . " 

I n t h e present case t h e plaintiffs would appear to have e lected 
t o treat the contract as subsist ing, and t o sue for damages on t h e 
occas ion of each default . T h a t being so, sect ions 34 and 207 of 
t h e Civii Procedure Code h a v e n o application t o this case . 

N o w , as regards t h e a m o u n t of d a m a g e , i t has been said t h a t the 
plaintiffs are n o t ent i t l ed to d a m a g e in respect of each separate 
defaul t . B u t in t h e case of Mutter v. Brown 1 c i ted above, the 
plaintiff bought of t h e defendant five hundred tons of iron t o be 

i L. B. 7. Ex. 819, 823. • 1 L. B. 8 C, P. 167. 
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de l ivered i n about equa l proport ions i n S e p t e m b e r , October, a n d IMS. 
N o v e m b e r , 1 8 7 1 , and i t w a s h e l d t h a t t h e proper m e a s u r e of d a m a g e s T>JZ^A j 
w a s t h e s u m of t h e difference b e t w e e n t h e contract a n d m a r k e t 
pr ices o f one- th ird o f five h u n d r e d t o n s o n S e p t e m b e r 3 0 , October 8 1 , Carvppm 
and N o v e m b e r 3 0 , respec t ive ly . A n d i n Roper, v. Johnson 1—a case Habibhoy 
i n w h i c h t h e plaintiff h a d e l e c t e d t o t r e a t t h e contrac t a s at a n e n d — 
B r e t t J . - o b s e r v e d (p . 1 8 0 ) : " A l t h o u g h t h e plaintiff m a y trea t t h e 
refusal of t h e d e f e n d a n t t o accept or t o dec l ine t h e goods before t h e 
d a y of performance a s a breach , it b y n o m e a n s fo l lows t h a t t h e 
d a m a g e s are t o b e t h e difference b e t w e e n t h e contract price a n d 
t h e m a r k e t price o n t h e d a y of t h e breach . I t appears t o m e t h a t 
w h a t i s la id d o w n b y Cockburn O.J . in Frost v. Knight 2 in t h e 
E x c h e q u e r C h a m b e r invo lves t h e very d i s t i n c t i o n w h i c h I a m 
endeavouring t o l a y d o w n , v i z . , t h a t t h e e l e c t i o n t o t a k e a d v a n t a g e 
of t h e repudiat ion of t h e contrac t goes o n l y t o t h e ques t ion of 
breach, a n d n o t t o t h e q u e s t i o n of d a m a g e s ; w h e n y o u c o m e t o 
e s t i m a t e t h e d a m a g e s , i t m u s t b e b y t h e difference b e t w e e n t h e 
contract price a n d t h e m a r k e t price a t t h e d a y or d a y s appo in ted 
for performance , a n d n o t t h e t i m e of b r e a c h . " • 

N o w , as t o t h e m e a s u r e of d a m a g e s . S e c t i o n 4 9 of Ordinance 
N o . 11 of 1896 e n a c t s (1) t h e m e a s u r e of d a m a g e s i s t h e e s t i m a t e d 
loss direct ly and natura l ly re su l t ing i n t h e ordinary course of e v e n t s 
from t h e se l ler ' s breach o f contrac t ( sub- sec t ion ( 2 ) ) ; (2) w h e r e there i s 
an avai lable marke t for t h e goods , t h e m e a s u r e for d a m a g e is primd 
facie t o b e ascerta ined b y t h e difference b e t w e e n t h e contract pr ice 
and t h e m a r k e t price of t h e goods at t h e t i m e or t i m e s w h e n t h e y 
ought t o h a v e b e e n de l ivered ( sub-sec t ion ( 3 ) ) . T h e s e provis ions are 
ident ica l w i t h t h e corresponding provis ions of t h e E n g l i s h A c t , a n d in 
t h i s connec t ion I m a y say t h a t in t h e case of Roper v. Johnson1 c i t ed 
above Grove J . o b s e r v e d a s fo l lows ( p . 1 8 2 ) : " T h e plaintiffs h a v i n g 
m a d e out a prima facie e a s e of d a m a g e s , ac tua l a n d prospect ive , t o a 
g iven a m o u n t , t h e d e f e n d a n t shou ld h a v e g i v e n e v i d e n c e t o s h o w . 
h o w a n d t o w h a t e x t e n t t h a t c l a i m o u g h t ' t o b e m i t i g a t e d . " I n t h e 
present c a s e t h e a t t i t u d e t a k e n u p b y t h e plaintiffs apparent ly w a s 
t h a t t h e m e a s u r e of d a m a g e s appl icable w a s t h a t m e n t i o n e d in 
sub- sec t ion (2) of s e c t i o n 4 9 of t h e Ordinance , and t h e d e f e n d a n t 
h a s , in m y opinion, fa i led t o s h o w t h a t sub-sec t ion (3) appl ied, a n d 
t h a t under i t there w a s reason t o m i t i g a t e t h e c la im m a d e b y t h e 
plaintiffs. T h e plaintiffs , b y t h e e v i d e n c e l ed b y t h e m , h a v e s h o w n 
t h a t t h e d a m a g e c l a i m e d b y t h e m i s t h e l o s s d irect ly a n d natura l ly 
resu l t ing i n t h e ordinary course of e v e n t s f rom t h e d e f e n d a n t ' s 
breach of contract . I n t h e older c a s e — N o . 3 1 , 9 1 1 — i t appears t o 
h a v e b e e n a d m i t t e d t h a t there w a s n o avai lable m a r k e t for goods 
s imilar t o t h o s e forming t h e subjec t of t h e present contract . T h e 
Chief J u s t i c e i n h i s j u d g m e n t in t h a t c a B e o b s e r v e d : " I t i s a d m i t t e d 
t h a t in t h e ordinary s e n s e of t h e express ion there w a s n o avai lable 

i l . B . 8 C. P. 167. 1 7Ex. 111. 
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ENNIS J . — 

I agree. T h e measure of damages in an act ion on contract for 
non-del ivery of goods is t h e difference b e t w e e n t h e contract price 
and the price at wh ich goods of a s imilar kind could be bought in 
t h e market at t h e t i m e del ivery w a s due. I n this case there is s o m e 
s l ight ev idence of a market for t h e goods, but no ev idence of t h e 
price a t wh ich such goods could b e bought . T h e plaintiff has given 
ev idence that h e m a d s n o inquiries whether similar goods could be 
purchased . H e bases his c la im on a possible profit h e could h a v e 
m a d e had h e sold by retail t h e goods contracted for. 

I" th ink t h a t t h e onus of proof of c ircumstances in mit igat ion of 
t h e d a m a g e w a s on t h e defendant , and in t h e c ircumstances and in 
v i e w of the previous case I would not interfere. 

Affirmed. 

PSBBTBA J . 
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market for the goods of th i s particular t y p e , " and h e effectually 
disposed of t h e content ion t h a t t h e plaintiffs should have applied t o 
t h e defendant himsel f for t h e s e goods o n terms more favourable t o 
t h e la t ter ; and d a m a g e s were al lowed t o t h e plaintiffs in the older 
case o n the foot ing that t h e y were ent i t led t o the loss that had 
directly resulted from t h e defendant ' s breach of contract, regardless 
of t h e marke t price , if any , of goods similar t o t h o s e i n quest ion. 
I n t h e present case , as regards available markets , t h e defendant ' s 
w i t n e s s , Mr. Marsden, says n o more than that Darley , But ler & Co. 
were sel l ing sarees and dhoot ies , " exact ly similar t o those con­
tracted for, in 1 9 0 8 , " that in 1912 F in lay & Co. were sel l ing similar 
sarees and dhoot ies in Ceylon, and t h a t similar sarees a n d dhooties 
were being m a d e in India by t h e Carnatic Mil ls and B u c k i n g h a m 
Mil ls in 1910 and 1911 , and h e g ives no information as t o t h e 
prices, and has sworn to n o facts t h a t would justify a mit igat ion of 
t h e c la im m a d e b y t h e plaintiffs. T h e second plaintiff, on t h e other 
hand , swears t h a t t h e s e sarees and dhoot ies are only manufactured 
by t h e de fendant ; and whi l e h e admit s that Nagappa w a s sel l ing 
sarees and dhoot ies at certain prices, it is clear that Nagappa w a s 
a mere retail dealer, w h o himself obtained his sarees and dhoot ies on 
a contract w i t h t h e defendant . I n t h e c ircumstances , I d o n o t 
th ink t h a t there i s any reason t o reduce t h e a m o u n t c la imed by the 
plaintiffs as damaged I would affirm t h e judgment appealed from 
w i t h cos t s . 


