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1971 Present: H. N. G. Fernando, C.J., and Samerawickrame, J.

T H E  C E Y L O N  I N S U R A N C E  C O M P A N Y  L T D . ,  P e tit io n e r , and
E . V . P E R E R A  a n d  o th ers , R e s p o n d e n ts

S .G . S7-1-SS0I70— Applications for mandates in the nature o f Writs o f  
Certiorari and Prohibition on E . V. Perera and others

Industrial Disputes Act (Cap. 131)—Section 31 B  (3)—Expression “ proceedings 
under any other law ”  therein— Whether proceedings under Chapter X I I  of the 
Criminal Procedure Code fall under that expression— Criminal Procedure 
Code, ss. 121 (2), 126, 127, 129, 131, US (1) (b), 150.

The petitioner-Coropany terminated the services o f some of t.hcir workmon 
(the respondents) on tho ground that certain Police investigations that were 
pending in regard to their conduct showed that there was reason to suspect 
that each o f them was "p arty  to misappropriation of funds belonging to the 
Company’ ’. Thereupon the respondents made applications to a Labour 
Tribunal seeking reinstatement or compensation, back wages, gratuity, etc. 
The Company took objection that the Labour Tribunal had no power to hear 
the applications while the investigation which was being conducted by the 
Police, presumably b}’ virtuo of an order from a Magistrate under section 129 
o f the Criminal Procedure Code, was still pending. The objection was based 
on section 31 B (3) o f  tho Industrial Disputes Act which reads as follows :—

“  Where an application under subsection (1) relates—
(а) to any matter which, in the opinion o f the tribunal, is similar to or 

identical with a matter constituting or included in an industrial dispute to 
which the employor to whom that application relates is a party and into 
which an inquiry under tin’s A ct is held, or

(б) to any matter the facts affecting which are, in the opinion o f  tho 
tribunal, facts affecting any proceedings under any other law, the tribunal 
shall make order suspending its proceedings upon that application until 
the conclusion o f the said inquiry or the said proceedings under any other 
law, and upon such conclusion tho tribunal shall resume the proceedings 
upon that application and shall, in making an order upon that application, 
have regard to the award or decision in the said inquiry or the said 
proceedings under any other law. ”

The objection taken by the Company was overruled by the President o f  the 
Labour Tribunal. The present application for Writs o f Prohibition were made 
for the purpose of challenging the correctness o f  the President’s orders.

Held, that section 31 B (3) o f  tho Industrial Disputes Act contemplates that 
proceedings before a Labour Tribunal must be suspended only if  there are 
pending some other proceedings in which an award or decision having legal 
effect will or can be made. An investigation under Chapter X II  of the Criminal 
Procedure Code is not a proceeding contemplated in the Section.

A P P L I C A T I O N S  f o r  W r it s  o f  P r o h ib it io n  d ir e c t in g  th e  P r e s id e n t  
o f  a  L a b o u r  T r ib u n a l n o t  t o  p r o ce e d - w ith  t h e  h ea r in g  o f  c e r ta in  
a p p lic a t io n s  m a d e  b y  w o r k m e n  t o  th e  T r ib u n a l u n d e r  th e  In d u s tr ia l 
D is p u te s  A c t .

L X X I Y — 24 .
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H . W . Jayewardene, Q .C ., w it h  Neville Samarakoon, Q .C ., S a m P . C .  
Fernando a n d  M iss IT. J . Kurukulasuriya, f o r  th e  p e t it io n e r  in  e a c h  
A p p lic a t io n .

L. V. B . Fernando, f o r  t h e  1 s t r e sp o n d e n t  in  A p p l ic a t io n  N o .  8 7 4 . 

Prins Rajasooriya, f o r  t h e  1 s t r e s p o n d e n t  in  A p p l ic a t io n  N o .  8 7 5 .

K . Shanmugalingam, f o r  t h e  1st r e s p o n d e n t  in A p p l ic a t io n s  N o s .  87 7  
a n d  880 .

I . F . B . Wikramanayake, S e n io r  C ro w n  C ou n se l, w ith  F . Mustapha, 
C row n  C ounsel, o n  n o t ic e .

Our. adv. vult.

N o v e m b e r  10, 1971 . H .  N . G. F e r n a n d o , C .J .—

T h e se  are  a p p lic a t io n s  f o r  W r it s  o f  P r o h ib it io n  d ire c t in g  t h e  P r e s id e n t  
o f  a  L a b o u r  T r ib u n a l n o t  t o  p r o c e e d  w ith  th e  h e a r in g  o f  c e r ta in  
a p p lica t io n s  m a d e  b y  w o r k m e n  t o  th e  T r ib u n a l u n d e r  t h e  In d u s t r ia l  
D isp u te s  A c t .

T h e se  w o rk m e n  w e re  in  t h e  e m p lo y m e n t  o f  th e  p r e s e n t  p e t i t io n e r ,  
th e  C e y lo n  In su ra n c e  C o m p a n y  L im ite d  (h e re in a fte r  r e fe r r e d  t o  as  
“  th e  C o m p a n y  ” ) f o r  p e r io d s  p r io r  t o  J u ly  1967. A t  th a f; s ta g e , i t  is  
a lle g e d , th e  C o m p a n y  d is c o v e r e d  a  lo s s  o f  fu n d s  in  it s  L i fe  D e p a r t m e n t ,  
in  w h ich  th ese  w o r k m e n  (h e r e in a fte r  re fe rre d  t o  as “ th e  r e s p o n d e n ts  ” ) 
h a d  been  e m p lo y e d . O n  1 2 th  J u ly ,  1967 , th e  C o m p a n y  s e r v e d  o n  t h e  
re sp o n d e n ts  n o t ic e s  s ta t in g  t h a t  in v e s t ig a t io n s  in to  th e  lo s s  o f  fu n d s  w e re  
b e in g  m a d e  a n d  th a t  f o r  t h e  p u r p o s e s  o f  th e  in q u iry  i t  w a s  n e c e s s a r y  to  
in te r d ic t  th e  r e s p o n d e n ts  f r o m  th e ir  e m p lo y m e n t . T h e  n o t ic e s  o f  
in te r d ic t io n  s ta te d  h o w e v e r  t h a t  u n t il  fu r th e r  n o t ic e  th e ir  s a la r ie s  w o u ld  
b e  p a id .

I t  a p p ea rs  a lso  t h a t  s o m e t im e  b e fo r e  A p r il  196S th e  C r im in a l I n v e s t i 
g a t io n  D e p a r tm e n t (C .I .D .)  h a d  c o n d u c te d  in qu iries  in t o  t h e  a lle g e d  
lo s s  o f  fu n d s , a n d  th a t  o n  2 2 n d  A p r il  1968 th e  S u p e r in te n d e n t o f  P o l i c e ,  
C .I .D .,  in fo rm e d  th e  C o m p a n y  th a t  a u th o r ity  fr o m  C o u r t  h a d  b e e n  
o b ta in e d  t o  in v e s t ig a te  t h e  ca se . T h is  p re su m a b ly  w as a  r e fe r e n c e  t o  
a n  o r d e r  fr o m  a  M a g is tra te  u n d e r  s. 129 o f  th e  C rim in a l P r o c e d u r e  
C o d e  w h ich  w as n e c e s s a r y  b e c a u s e  th e  o ffen ces  su sp e cte d  t o  h a v e  b e e n  
c o m m itte d  w ere n o n -c o g n is a b le .  T h e  S u p e r in te n d e n t ’s  le t t e r  a ls o  
in fo rm e d  th e  C o m p a n y  t h a t  “  in q u ir ie s  so  fa r  c o n d u c te d  d is c lo s e  t h a t  a 
la rg e  sca le  fra u d  h a s  b e e n  p r a c t is e d  in  th e  L ife  D e p a r tm e n t  ” .

O n  2 n d  M a y  1968  th e  C o m p a n y  in fo rm e d  each  o f  th e  r e s p o n d e n ts  
th a t  “  it  is c lear  fr o m  th e  p r e s e n t  s ta g e  o f  in v estig a tion s  t h a t  y o u  h a v e  
b e e n  p a r ty  t o  a  m is a p p r o p r ia t io n  o f  fu n d s  be lon g in g  to  t h e  C o m p a n y  ”  
a n d  th a t  h is  c o n d u c t  “  a m o u n ts  in  fa c t  a n d  in  la w  to  a  r e p u d ia t io n  b y  
y o u  o f  y o u r  c o n tra c t  o f  s e r v ic e  w ith  th e  C o m p a n y  w h ich  y o u  h a v e  th u s
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t e r m in a t e d ” . O n  6 t h  M a y  195S each  o f  t h e  r e s p o n d e n ts  m a d e  h is  
a p p lic a t io n  t o  th e  L a b o u r  T rib u n a l seek in g  th e  r e l i e f  o f  r e in s ta te m e n t 
o r  c o m p e n s a t io n ,  b a c k  w a g es , g ra tu ity , e tc .

I n  its  “ a n s w e r s  ”  f i le d  o n  4 th  J u ly  1968 , th e  C o m p a n y  re -ite ra te d  
th e p o s it io n  s t a t e d  o n  2 n d  M a y  196S th a t  th e  c o n d u c t  o f  th e  re sp o n d e n ts  
a m o u n te d  in  f a c t  a n d  in  la w  t o  a  rep u d ia tion  o f  t h e ir  c o n t r a c t s  o f  s e n d e e , 
a n d  th a t  th e  a c t i o n  o f  th e  C o m p a n y  w as ju s t if ie d . O n  th e s e  a n d  s im ila r  
g ro u n d s  th e  C o m p a n y  p r a y e d  fo r  th e  d ism issa l o f  th e  a p p lic a t io n s .

I  n o t e  a t  t h is  s ta g e  h o w e v e r , th a t in  th e se  a n s w e r s  t h e  C o m p a n y  d id  
n o t  s e t  u p  a n  o b je c t i o n  w h ich  th e  C o m p a n y  s u b s e q u e n t ly  t o o k  w h en  th e  
a p p lic a t io n s  w e r e  ta k e n  u p  fo r  in q u iry  b y  th e  P r e s id e n t  o f  th e  T r ib u n a l, 
M r. R a sa n a y m g a m  o n  1st O cto b e r  1968. T h a t  o b je c t io n  w as u n d e r  
s. 31 B  ( 3 ) : —

“  (3 )  W h e r e  a n  a p p lic a t io n  u n d er s u b s e c t io n  (1 ) r e la te s —

(a) t o  a n y  m a t t e r  w h ich , in  th e  o p in io n  o f  th e  tr ib u n a l, is
s im ila r  t o  o r  id e n tica l w ith  a  m a t t e r  c o n s t itu t in g  o r  
in c lu d e d  in  an  in d u stria l d is p u te  t o  w h ic h  th e  e m p lo je r  
t o  w h o m  th a t  a p p lica t io n  re la te s  is  a  p a r t y  a n d  in to  
w h ic h  a n  in q u ir y  u n d er  th is  A c t  is  h e ld , o r

(b) t o  a n y  m a tt e r  th e  fa cts  a ffe c t in g  w h ic h  a re , in  th e  op in io n
o f  t h e  tr ib u n a l, fa cts  a f fe c t in g  a n y  p r o c e e d in g s  u n d er  
a n y  o th e r  la w ,

th e  t r ib u n a l s h a ll  m a k e  o rd e r  su sp en d in g  it s  p r o c e e d in g s  u p o n  th a t  
a p p lic a t io n  u n t il  th o  con c lu s io n  o f  th e  s a id  in q u ir y  o r  th e  sa id  
p r o ce e d in g s  u n d e r  a n y  o th e r  la w , a n d  u p o n  su c h  c o n c lu s io n  th e  tr ib u n a l 
sh a ll r e s u m e  th e  p r o ce e d in g s  u p o n  th a tJ a p p l ic a t io n  a n d  sh a ll, in  
m a k in g  a n  o r d e r  u p o n  th a t  a p p lica t io n , h a v e  r e g a r d  t o  th o  a w a rd  o r  
d e c is io n  in  t h e  sa id  in q u ir y  o r  th e  sa id  p r o c e e d in g s  u n d er  a n y  
o th e r  la w . ”

O n  2 3 rd  M a r c h  19 69  M r. R a sa n a y a g a m  m a d e  o r d e r  h o ld in g  th a t  
“  th e  P o l i c e  In v e s t ig a t io n s  ca n n o t b e  c o n s id e r e d  t o  m e a n  p ro ce e d in g s  
u n d er  a n y  o t h e r  la w  ”  w ith in  th e  m ea n in g  o f  s. 39  (3 ) a n d  o v e r -ru le d  
th e  o b je c t io n s  ta k e n  u p  b y  th e  C om p a n y . M r. R a s a n a y a g a m  fu r th e r  
o rd e re d  t h a t  th e  a p p lic a t io n s  w ill be  ca lle d  o n  1 4 th  A p r il  1969 t o  f ix  
d a te s  f o r  tr ia l.

I t  a p p e a r s  t h a t  b e fo r e  th e  a p p lica t io n s  w e re  a g a in  c a lle d , S ir. R a sa - 
n a y a g a m  h a d  b e e n  tra n s fe r re d  fro m  th e  o ffice  o f  P r e s id e n t  o f  th is  T r ib u n a l 
b u t  t h a t  h e  w a s  n e v e r th e le ss  p rep ared  t o  c o n t in u e  th e  in q u iry . B u t  
C ou n se l f o r  th o  C o m p a n y  th en  in form ed  th e  P r e s id e n t  “  th a t  th ere  w as a • 
la rge  v o lu m e  o f  e v id e n c o  t o  be p la ce d  b e fo r e  th e  T r ib u n a l a n d  as su ch  th e  
P r e s id e n t  w i l l  h a v e  t o  c o m e  d o w n  fro m  K a n d y  s e v e r a l  t im e s  to  in q u ire  
in to  th e se  a p p l ic a t io n s  ” . T h ereu p on  M r. R a s a n a y a g a m  m a d e  o rd e r  fo r  
th o  a p p l ic a t io n s  t o  b o  h e a rd  de novo b e fo r e  s o m e  o t h e r  P re s id e n t.
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O n 2 7 th  O c t o b e r  1 9 7 0 , th e  a p p lica t io n s  w ere  ta k e n  u p  f o r  h ea r in g  b y  
th e  n ew  P r e s id e n t , b e fo r e  w h o m  th e sam e o b je c t io n  w h ic h  h a d  p r e v io u s ly  
been  r e je c te d  b y  M r. R a sa n a y a g a m  w a s a g a in  ta k e n , a n d  th e  n e w  
P res id en t o v e r -r u le d  it .  T h e  'p r e s e n t  a p p lic a t io n s  b y  th e  C o m p a n y  
to  th e  S u p re m e  C o u r t  w ere  m a d e  fo r  th e  p u rp o s e s  o f  c h a lle n g in g  th e  
correctn ess  o f  th e  n e w  P r e s id e n t ’s orders.

T h e  q u e st io n s  o f  la w  w h ich  arise fo r  ou r d e te r m in a t io n  a re  w h eth er  :—

(a ) th e  in v e s t ig a t io n  w h ich  is b e in g  c o n d u c te d  b y  th e  P o lic e , 
p r e su m a b ly  u n d e r  C h a p te r  X I I  o f  th e  C rim in a l P r o c e d u r e  C o d e , 
c on s titu tes  “  p r o c e e d in g s  u n d e r  a n y  o th e r  la w  ”  w ith in  th e  m ea n in g  
o f  s. 31 B  (3 ) o f  th e  In d u s tr ia l D isp u tes  A c t ,  a n d

(b) th e  fa c t s  a f fe c t in g  th ese  a p p lica t io n s  t o  th e  L a b o u r  T r ib u n a l 
are fa c ts  a f fe c t in g  th e  in v e s tig a t io n .

In  re g a rd  t o  th e  fir s t  a n d  p r in c ip a l qu estion , C o u n se l a p p e a r in g  fo r  th e  
C ju ip a n y  has n o t  r e fe r r e d  t o  a n y  o th er  s t a t u t o r y  p r o v is io n  in  o u r  la w  
w h e re b y  a  P o l ic e  in v e s t ig a t io n  in to  som e s u sp e cte d  o f fe n c e  is re g a rd e d  
as “  a  p r o c e e d in g  ” , n o r  h a s  m y  o w n  research  r e v e a le d  th a t  su ch  a n  
in v e s tig a t io n  h a s  b e e n  h e ld  in  a n y  E n g lish  ca se  to  b e  a  “  p ro ce e d in g  
B u t  i t  m a y  y e t  b e  t h a t  s .3 1  B  (3 )is  an  e x ce p t io n a l p r o v is io n  w h ich  req u ires  
th a t a  P o lic e  in v e s t ig a t io n  is  to  h a v e  p r io r ity  b e fo r e  th e  p ro ce e d in g s  
o f  a  L a b o u r  T r ib u n a l, a n d  i t  is  n ecessary  to  e x a m in e  th e  p ro v is io n s  o f  
u iis su b -s e c t io n  t o  a s ce r ta in  w h eth er  su ch  is in d e e d  th e  case .

I t  w ill b e  se e n  th a t  th e  g r o u n d  fo r  su sp en sion  fir s t  s e t  o u t  in  paragraph 
(a) of sub-section ( 3) is  th a t  a  m a tter  to  w h ich  a n  a p p lic a t io n  re la tes is  
sim ilar t o  o r  id e n t ic a l w ith  a  m a tter  c o n s t itu t in g  o r  in c lu d e d  in  a n  
in du stria l d is p u te  in to  w h ich  a n oth er  in q u iry  is  b e in g  h e ld . I n  o th e r  
w ord s , a  L a b o u r  T r ib u n a l ’s  p roceed in g s  h a v e  t o  b e  su sp e n d e d , b eca u se  
o f  th e  lik e lih o o d  th a t  a n  a w a rd  w ill be  m a d e  in  th e  in d u str ia l d isp u te  
o n  a sim ilar  o r  id e n t ic a l m a t t e r ; an d  a fter  th a t  a w a rd  is  m a d e  th e  L a b o u r  
T r ib u n a l is r e q u ire d  t o  h a v e  regard  to  th a t  a w a rd  w h e n  th e  T r ib u n a l 
m ak es its  o w n  o r d e r  o n  th e  a p p lica tion . T h u s  paragraph (a) a p p ea rs  
to  be  b a se d  o n  th e  fa m ilia r  co n c e p t  th a t d iffe r e n t  T r ib u n a ls  sh o u ld  n o t  • 
c o n te m p o r a n e o u s ly  a d ju d ic a te  u p on  sim ilar o r  id e n t ic a l m a tte rs , a n d  th a t  
th e a d ju d ic a t io n s  m a d e  b y  o n e  tribunal sh o u ld  o r d in a r ily  re ce iv e  so m e  
r e co g n it io n  b y  a n o th e r  tr ib u n a l.

T h is  sa m e c o n c e p t  h o w e v e r  is n o t  c lear ly  e x p re s se d  in  th e  term s o f  
paragraph (b) of sub-section (3 ). B u t  in  th is  c o n n e c t io n  a lso , w h en  a  
L a b o u r  T r ib u n a l su sp e n d s  its p roceed in g s  beca u se  th e re  a re  “  p ro ce e d in g s  
under a n y  o th e r  la w  ” , th e  T r ib u n a l is requ ired  su b s e q u e n t ly  w h en  m a k in g  
its o w n  ord er , t o  h a v e  re g a rd  to  the d ec is ion  in  th e  o th e r  p r o ce e d in g s . 
A ssu m in g  th e n  fo r  th e  m o m e n t  th a t  a L a b o u r  T r ib u n a l ’s  p ro ce e d in g s  
m u st b e  su sp e n d e d  d u r in g  a  P o lice  in v e s tig a t io n  u n d e r  C h a p ter  X I I  o f  
th e  C rim ina l P r o c e d u r e  C o d e , w h a t w ill b e  “  th e  d e c is io n  ”  in  th e  
in vestig a tion  t o  w h ich  th e  T r ib u n a l m u st s u b s e q u e n t ly  h a v e  re g a rd  ?
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S e c t io n  131 o f  th e  C o d e  re q u ire s  th a t  as so o n  as an  in v e s t ig a t io n  is 
c o m p le te d , th e  o ff ic e r -in -ch a rg e  sh a ll fo r w a rd  to  th e  M a g is tra te ’s C o u r t  a 
r e p o r t  in  th e  p re scr ib e d  fo r m . I t  d o e s  n o t  a p p e a r  th a t  th e  fo r m  o f  th is  
r e p o r t  h as b e e n  in  fa c t  p r e s c r ib e d  ; b u t  S ection s  126 a n d  127 a p p e a r  to  
p r o v id e  f o r  th e  a c t io n  t o  b e  ta k e n  u p o n  Ik o  co m p le t io n  o f  a  P o l i c e  
in v e s tig a t io n . I f  th ere  is  n o  su ffic ie n t  e v id e n ce  o r  rea son a b le  g r o u n d  o f  
su sp ic io n  t o  ju s t i fy  th e  fo r w a r d in g  o f  th e  a ccu sed  to  a  M a g is tra te ’ s  C o u r t , 
th e n  n o  a c t io n  is  ta k e n , e x c e p t  p r e su m a b ly  to  r e p o rt  a c c o r d in g ly  t o  a  
M a g istra te . I f  o n  th e  o th e r  h a n d  th e re  is su ffic ien t e v id e n ce  o r  r e a so n a b le  
g r o u n d  as a fo re sa id  th e  a c c u s e d  is  fo r w a rd e d  to  th e  M a g is tra te ’s  C o u r t  
o r  s e c u r ity  is ta k e n  fr o m  h im  fo r  h is  a p p ea ra n ce  a t  su ch  C o u r t , a n d  th o  
r e p o r t  u n d er  s. 131 w ill a lle g e  th a t  h e  h a s  co m m itte d  so m e  o f fe n c e , a n d  
w ill in  term s o f  s. 118 c o n s t it u t e  th e  in s t itu tio n  o f  p r o ce e d in g s  in  th o  
C ou rt. W h e n , in  th is  s e c o n d  e v e n tu a lity , p ro ce e d in g s  a re  in s t itu te d  
in  te r m s  o f  s. I I S  (1 ) (b) o f  th e  C o d e , th en  u n d o u b te d ly , at that stage, 
th e r e  w ill b e  “  p r o ce e d in g s  ”  in a Magistrate’s Court, a n d  i f  th e  fa c t s  
a ffe c t in g  th o se  p r o ce e d in g s  a r e  s im ila r  t o  o r  id e n tica l w ith  a  m a tte r  
b e fo r e  a  L a b o u r  T r ib u n a l, s. 31 B  (3 ) (b) w ill c o m m e n ce  t o  o p e r a te , a n d  
th o  T r ib u n a l m u s t  su sp e n d  it s  o w n  p ro ce e d in g s .

B u t  th e  fa c t  th a t , at this stage, “  p ro ce e d in g s  ”  a re  o r  a re  a b o u t  t o  b o  
c o m m e n c e d  in  a  C o u rt, h a s  n o  b e a r in g  o n  th e  q u estion  w h e th e r  a  P o l i c e  
in v e s t ig a t io n  is  a lso  a  p r o c e e d in g , a n d  w h eth er  th ere  can  b e  in  s u c h  a n  
in v e s t ig a t io n  a n y  “  d e c is io n  ”  t o  w h ich  a  L a b o u r  T r ib u n a l m u s t  h a v e  
reg a rd .

L e t  m e  n o w  co n s id e r  a  ca se  in  w h ich  th e  in v e s tig a t io n  te r m in a te s , 

a n d  th e  P o lic e  d o  n o t  in s t itu te  p r o ce e d in g s  in  C ourt.

C ou n se l a p p ea rin g  fo r  th e  C o m p a n y  arg u ed  th a t  e v en  i f  th e  u lt im a t e  

d e c is io n  in  a P o lic e  in v e s t ig a t io n  is th a t  th ere  is n o  su ffic ie n t e v id e n c e  
u p o n  w h ich  to  in s t itu te  a  p r o s e c u t io n , a  L a b o u r  T r ib u n a l w o u ld  h a v e  
r e g a rd  t o  su ch  a  d ec is ion . W it h  g re a t  re sp e ct I  a m  q u ite  u n a b le  t o  see  

in  w h a t w a y  a  T r ib u n a l ca n  ta k e  a c c o u n t  o f  th e  fa c t  th a t  n o  p r o s e c u t io n  

is  la u n ch e d  a fte r  a  P o lic e  in v e s t ig a t io n .

I n  th e  in s ta n t ca se  fo r  e x a m p le , ca n  th e  L a b o u r  T r ib u n a l, w it h o u t  

h ea r in g  e v id e n ce , u lt im a te ly  h o ld  th a t  th e  resp on d en ts  w ere  n o t  c o n c e r n e d  

in  a  fra u d  o n  th e  C o m p a n y , o n  th e  g ro u n d  th a t  th e  P o lic e  “  d e c id e d  ”  

n o t  t o  p r o s e c u te  th em  ? S o  to  h o ld  w o u ld  b e  fo r  th e  T r ib u n a l t o  a b a n d o n  

its  ju r is d ic t io n  a n d  its d u t y  t o  d e c id e  a q u estion  o f  fa c t . A g a in , i f  th e r e  • 

is  e v id e n c e  b e fo r e  th e  T r ib u n a l w h ich  w o u ld  o rd in a r ily  c o m p e l i t  t o  h o ld  

t h a t  th e  re sp o n d e n ts  w ere  g u il ty  o f  a  fr a u d , ca n  th e  T r ib u n a l n e v e r th e le ss  

d e c id e  th a t  th e y  are  n o t  g u il ty ,  b e ca u se  th e  P o lic e  d id  n o t  th in k  th e m  

g u i l t y  ? T h a t  w o u ld  b e  t o  reach  a  d e c is io n  b e ca u se  o f  a n  e x tr a n e o u s  

fa c t ,  w h ich  is n o t  r e le v a n t  u p o n  th e  q u estion  o f  th e  g u il t  o f  th b  

re sp o n d e n ts .
K — 11774 (3/72)
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E v e n  in  a  ca se  in  w h ich  th e  P o lice , a fte r  in v e s t ig a t io n , d o  in stitu te  a  
p ro se cu t io n , th e  “  d e c is io n  ”  t o  p rosecu te  is  in  r e a lit y  th e  co n se q u e n ce  o f  
an opinion “  th a t  th ere  is  su ffic ien t e v id c n c o  o r  r e a so n a b le  g ro u n d  o f  
su sp ic ion  t o  ju s t i fy  th e  fo rw a rd in g  o f  th e  a c c u s e d  to  a  M a g istra te 's  
C o u r t  B u t  th e  “  d e c is io n  ”  has n o  lega l e f fe c t  in  re la t io n  to  th e a ccu sed . 
H e  is  n o t  in  la w  a c c u s e d  o f  a n  o ffen ce , u n less a n d  u n t il  a  r e p o r t  is a c tu a lly  
m a d e  t o  th e  C o u r t  in  te rm s  o f  s. 14S o f  th e  C o d e . I  h a v e  a lre a d y  tr ied  
to  sh o w  th a t  in  th is  e v e n t  a  L a b o u r  T r ib u n a l ’s p r o ce e d in g s  m a y  h a v e  
t o  b o  su sp e n d e d , b u t  o n ly  f o r  th e  re a so n  th a t  th e re  a re  p ro ce e d in g s  
p e n d in g  in  th e  M a g is tra te ’s C ou rt, a n d  n o t  f o r  th e  re a so n  th a t  th ere h a s  
b een  a n  e a r lie r  P o lic e  in v estig a tion . W h e n  a  T r ib u n a l ’s p ro ce e d in g s  
are  th u s  su sp e n d e d , th e  T r ib u n a l m u st su b s e q u e n t ly  h a v e  rega rd  to  th e  
“  d e c is io n  ”  in  th e  p r o ce e d in g s  in  th e  C o u rt, i .e . ,  t o  th e  u ltim a te  o rd e r  
o f  c o n v ic t io n , a c q u it ta l  o r  d isch arge .

T o  m e e t  th e  co n s id e ra tio n s  to  w h ich  I  h a v e  ju s t  re fe rre d , C ou n sel fo r  
th e  C o m p a n y  m a d e  th e  su rprisin g  su b m is s io n  th a t , w h en  a  P o lic e  
in v e s tig a t io n  is fo l lo w e d  b y  a  w ritten  r e p o r t  u n d e r  s . 14S, an d  th ere  is 
u lt im a te ly  a  c o n v ic t io n  o f  th e  a ccu se d , th e  fu n c t io n s  re sp e c t iv e ly  
p e r fo rm e d  b y  th e  P o lic e  a n d  b y  th e  C o u r t  to g e th e r  co n s titu te  o n e  
“  p r o ce e d in g  ” , a n d  th a t  th u s th e  c o n v ic t io n  e n te r e d  b y  a  M ag istra te  is 
a  "  d e c is io n  ”  in  th e  “  p r o ce e d in g  ”  o f  in v e s t ig a t io n  b y  th e  P o lice . B u t  
ou r sy ste m  o f  c r im in a l p ro ce d u re  is  n o t  th e  C o n tin e n ta l, in  w h ich  to  
som e  e x te n t  th o  fu n c t io n s  o f  in v e s tig a t io n  a n d  c o m m itta l are  b o t h  
v e s te d  in  a  M a g is tra te , a n d  th e  tim es w h en  a  M a g is tra te  in  C ey lon  was. 
a lso  S u p e r in te n d e n t  o f  P o lic e  are  n o w  h a p p i ly  n o  m o re .

S o m e  a p p a r e n t  ju s t if ic a t io n  f o r j h i s  su b m is s io n  o f  C ou n sel is a ffo rd e d  
b y  th e  o p in io n  o f  a  B e n c h  o f  3 ju d g e s  o f  th is  C o u r t  in  tTic T ria l a t B a r  
in  th e  ca se  o f  The Queen v. GnanaseehaThero and others 1 (73  N . L . R . 154  
a t p .  1 4 1 ) :  —

“  P r o ce e d in g s  in  a  M a g istra te ’s C ou rt c a n  b e  c o m m e n c e d  in  o n e  o r  
o th e r  o f  th e  w a y s  se t  o u t  in  section  14S (1 ) ( « )  t o  ( / ) .  I t  is u n n ecessa ry  
t o  re fer  in  d e ta il to  th ese  di.Terent w a y s  o f  in s t itu t in g  p ro ce e d in g s  ; 
i t  i3 im p o r ta n t  to  n o te  h ow es 'cr  th a t  a  w r it te n  r e p o r t  m a d e  b y  an  
o ff ic e r -in -ch a rg o  o f  a  P o lice  S ta tion  o r  b y  a n  e n q u ire r  u n d er  se c t io n  
121 (2 ) c a n  a m o u n t  to  th e  in stitu tion  o f  c r im in a l p r o ce e d in g s  in  th e  
M a g is tra te ’s C o u r t  w ith in  th e  m ea n in g  o f  s e c t io n  14S (1 )  (b) ;  th is  
w o u ld  b e  s o  e v e n  th o u g h  a t  th a t  s ta g e  th e  o ffe n d e r  is u n k n o w n —  
see  se c t io n  150 (1 ) .”

A  r e p o rt  u n d e r  s. 121 (2 ) is m a d e  w h en  a  p o l i c e  o ffice r  o r  in q u ire r  

“  has rea son  to  s u sp e ct  th e  com m iss ion  o f  a co g n isa b le  o ffe n co  ”  ; 

w hereas th e  w ritten  r e p o r t  re ferred  Jto in s. 14S (1 ) (b) is o n e  ‘ ‘ to  th e lik e  

efTect ”  as in  s. M S  (1 ) (a), i.e . co n ta in in g  “ a  c o m p la in t  th a t  an  o ffe n ce  

has b een  c o m m i t t e d ” . T h e  sh arp  d iffe re n ce s  iu  th e  la n g u a g e  o f  th o

> (ior,S) 73 N. L R. 154 :i p. lo t .



t w o  s e c t io n s  su ffic ie n t ly  em phasise th e  d if fe r e n c e  in  th e  p u r p o r t  o f  th e 
re p o rts  ; a  r e p o r t  u n d e r  s. 121 (2) th a t  th e re  is  reason lo suspect th a t  A  
has b e e n  m u r d e r e d  is  v e ry  far re m o v e d  fr o m  a  r e p o r t  u n d e r  s. 14S th a t 
X  has committed th e  m u rd er o f  A . . E v e n  i f  th e r e  m a y  b e  cases in  w h ich , 
"  fr o m  in fo r m a t io n  fu rn ish ed  ”  to a P o l i c e  o ff ic e r , h e  is  ju stified  in 
im m e d ia te ly  m a k in g  a  rep ort th a t A  h a s b e e n  m u r d e r e d  b y  X  o r  b y  a 
p erson  u n k n o w n , in  su ch  a  case th e  r e p o r t  w ill  in d e e d  b e  o n e  u nder 
8 .1 4 8  (1 ) (6 ). I t  se e m s to  m e the b e tte r  v ie w  th a t ,  e v e n  in  su ch  an  unusual 
case , th e  r e p o r t  t o  C o u rt  is lega lly  m a d e  u n d e r  s . 148, a n d  n o t  u nder 
s. 121. T h e  te r m s  o f  s. 150 (w hich  is  r e fe r r e d  t o  in  th e  c ite d  op in ion ) 
g iv e  ju r is d ic t io n  t o  th e  M agistrate, n o t  b e c a u se  th e r e  h a s  been  a  re p o rt  
u n d er  s . 12 1 , b u t  because proceedings have been instituted under s. 148 ” .

A lth o u g h  I  h a v e  ta k e n  th is o p p o r tu n ity  t o  e x p re s s  so m e  d o u b t  rega rd in g  
th e  c o r r e c tn e s s  o f  th e  op in ion  c ited  fr o m  th e  ju d g m e n t  in  Gnanaseeha’s 
case , t h a t  o p in io n  d o e s  n o t  rea lly  su p p o r t  t h e  a r g u m e n ts  o f  C ou n sel fo r  
th e  C o m p a n y  in  th e  in sta n t case. E v e n  i f  a  r e p o r t  u n d e r  s. 121 (2) 
o f  th e  C o d e  c a n  p r o p e rty  “  a m ou n t t o  th e  in s t itu t io n  o f  crim in a l 
p ro ce e d in g s  in  a  M a g is tra te ’s C ou rt ” , i t  d o c s  n o t  fo l lo w  th a t  a n y  P o lice  
in v e s t ig a t io n  c a r r ie d  o u t  thereafter is p a r t  o f  th o s e  c r im in a l p roceed in g s .
I f  th e  r e p o r t  d o e s  a m o u n t to  th e  in s t itu t io n  o f  c r im in a l p roceed in g s , 
th en  s. 31 B  (3 ) o f  th e  In dustria l D isp u te s  A c t  m a y  a p p ly  b ecau se  th ose  
p r o ce e d in g s  a r e  p e n d in g  in  th e  C ou rt, b u t  n o t  b e c a u se  so m e  P o lice  
in v e s t ig a t io n  m a y  b e  p en d in g .

C ou n se l a ls o  a r g u e d  th a t , because th e  P o l i c e  in v e s t ig a t io n  in th is  caso 
is  b e in g  c a r r ie d  o u t  u p o n  an  ord er  fr o m  a  M a g is t ra te  u n d e r  s. 129 o f  
th e  C o d e , t h a t  in v e s t ig a t io n  is a  p r o ce e d in g  in  th e  M a g is tra te ’s C ourt.
I t  is  c lea r  t h a t  C h a p te r  X I I  o f  th e  C od e  a u th o r ise s  a  P o lic e  in vestig a tion  
in to  a  cognisable offence w ith ou t a u th o r ity  f r o m  a  M a g is tra te . I f  such  
an  in v e s t ig a t io n  is  n o t  a  p roceed in g  o f  th e  C o u r t , th e n  a n  in vestig a tion  
in to  a  non-cognisable offence d ocs  n o t  b e c o m e  a  p r o c e e d in g  o f  th e  C ou rt 
m e re ly  b e c a u s e  th is  in vestigation  .c a n n o t  b e  c a r r ie d  o u t  w ith o u t  a  
M a g is tra te ’s  o r d e r .  T h ere  are m a n y  acts , w h ic h  a  p u b l ic  o fficer  o r  a  
p r iv a te  c it iz e n  c a n n o t  la w fu lly  d o  w ith o u t  th e  a u th o r ity  o f  a  C ou rt or 
o th e r  p u b l i c  o f f i c i a l ; b u t  it  does n o t  f o l lo w  th a t  w h e n  th e  a c t  is d o n e , 
i t  is  a  “  p r o c e e d in g  ”  o f  th e  C ou rt o r  o ff ic ia l w h ic h  p e rm its  it .  I f  a  
P o lice  p e r m it  is  g ra n te d  fo r  h old in g  a p u b lic  m e e t in g , o r  i f  a  sea rch  w arra n t 
is issu ed  b y  a  C o u r t ,  o r  i f  a  com p eten t a u th o r ity  p e r m its  f o o d  to  b e  served  
a t  a  fu n c t io n  f o r  m o r e  than  150 p e rso n s , i t  d o e s  n o t  fo l lo w  th a t  th e 
m e e t in g  is  h e ld  b y - th e  P o lice , o r  th a t  th e  sea rch  is  c o n d u c te d  b y  th e  
C ou rt, o r  t h a t  t h e  c o m p e te n t  a u th or ity  is  h o s t  a t  th e  fu n c t io n .

I n  c o n s id e r in g  th e  qu estion  w h e th e r  a  P o l i c e  in v e s tig a t io n  is a  
"  p r o c e e d in g  ”  c o n te m p la te d  in  s. 3 1 B  (3 ) o f  th e  In d u s tr ia l D isp u tes 
A c t ,  i t  is  r e le v a n t  t o  n o te  certain  fe a tu re s  o f  C h a p te r  X I I  o f  th e  C ode. 
S e c t io n  122 (1 ) p r o v id e s  th a t n o  o a th  o r  a ff irm a tio n  sh a ll b e  a d m in istered  
t o  a  p e r s o n  s o  e x a m in e d , an d  su b -se ct io n  (3 ) s e v e r e ly  re s tr ic ts  th e  use „
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w h ich  m a y  b e  m a d e  o f  a  s ta te m e n t  r e c o r d e d  in  th e  in v e s t ig a t io n . I t  i3 
c lea r  th a t  th e  so le  p u r p o s e  o f  th e  in v e s t ig a t io n  is  o n ly  t o  e n a b le  t h e

• P o lic o  t o  g a th e r  e v id e n c e  a n d  t o  fo r m  o n  o p in io n  w h e th e r  o r  n o t  t h e  
e v id e n ce  ju s t if ie s  th e  in s t itu t io n  o f  p r o ce e d in g s . A  c o m p a r is o n  o f  t h e  
p ro v is io n s  o f  th e  C o m m iss io n s  o f  I n q u ir y  A c t ,  f o r  in s ta n ce  r e v e a ls  t h a t  
in  th e  la tte r  A c t .  u n lik e  in  C h a p te r  X I I  o f  th e  C o d e , th e re  is  p r o v is io n  
fo r  th e  sa n c t io n  o f  a n  o a t h  o r  a ffirm a tio n  fo r  a  p e n a lt y  fo r  fa lse  e v id e n c e  
a n d  fo r  p u n ish m e n t f o r  c o n t e m p t .  E v e n  i f  i t  b e  c o r r e c t  th a t  th e  p e n d e n c y  
o f  p r o ce e d in g s  b e fo r e  a  C o m m iss io n  o f  I n q u ir y  m a y  b e  a  g r o u n d  f o r  th e  
su sp en sion  o f  p r o ce e d in g s  b e fo r e  a  L a b o u r  T r ib u n a l, th e  p o s s ib i l i t y  
th a t  th e  p e n d e n c y  o f  a  P o l i c e  in v e s t ig a t io n  is a lso  a  c o n t e m p la te d  g r o u n d

• fo r  su ch  su sp en s ion , is  e x t r e m e ly  r e m o te .

F o r  th ese  re a so n s , I  r e a c h  th e  co n c lu s io n  th a t  s. 3 1 B  (3 ) o f  th e  In d u s tr ia l  
D isp u tes  A c t  c o n te m p la te s  th a t  p r o ce e d in g s  b e fo r e  a L a b o u r  T r ib u n a l 
m u st b e  su sp e n d e d  o n ly  i f  th ere  a re  p e n d in g  so m e  o th e r  p r o c e e d in g s  in  
w h ich  a n  a w a rd  o r  d e c is io n  h a v in g  leg a l e ffe c t  w ill o r  can  b e  m a d e , a n d  
th a t  a n  in v e s t ig a t io n  u n d e r  C h a p ter  X I I  o f  th e  C rim ina l P r o c e d u r e  C o d e  
is  n o t  a  p r o ce e d in g  c o n te m p la te d  in  th e  S e c tio n .

I  c a n n o t  c o n c lu d e  th is  ju d g m e n t  w ith o u t  re fe ren ce  t o  th e  c ir c u m s ta n c e s  
in  w h ich  th e  C o m p a n y  h a s  m a d e  th ese  applications. T h e  P r e s id e n t , 
M r. R a sa n a y a g a m , h a d  m a d e  o r d e r  o n  23 rd  M a rch  1969 r e je c t in g  t h e "  
C o m p a n y ’s o b je c t io n  th a t  th e  L a b o u r  T r ib u n a l m u st su sp e n d  it s  
p ro ce e d in g s  p e n d in g  th e  P o l ic e  in v e s t ig a t io n  in to  a n  a lle g e d  fr a u d . I f  
th e  C o m p a n y  th o u g h t  in  g o o d  fa ith  th a t  th e  o rd e r  sh o u ld  b e  c h a lle n g e d , 
th e  p ro p e r  co u rse  w a s  t o  h a v e  m a d e  a n  a p p lic a t io n  to  tlu's C o u r t  in  o r  
a b o u t  A p r il 1989 . B y  th e ir  d es is t in g  fr o m  th a t  cou rse , a n d  b y  in s t e a d  
rep resen tin g  to  M r. R a s a n a y a g a m  th a t  a  la rg e  v o lu m e  o f  e v id e n c e  h a d  
to  be  le d , th e  C o m p a n y  im p lie d ly  ex p re sse d  its  a g re e m e n t th a t  th e  in q u ir y  
b y  th e  L a b o u r  T r ib u n a l s h o u ld  p r o c e e d  w ith o u t  su sp en s ion , a lth o u g h  
b e fo r e  a  d iffe re n t P re s id e n t. N e v erth e less , th e  C o m p a n y  a g a in  ra is e d  
th e sa m e  o b je c t io n  u n d e r  s . 3 1 B  (3 ) b e fo r e  th e  n ew  P re s id e n t in  O c t o b e r  
1970, a n d  th e re a fte r  m a d e  th e  p re se n t a p p lica t io n s . T h e  C o m p a n y  
has in  thr3 w a y  c o n t r iv e d  t o  d e la y  f o r  n e a r ly  3 y ea rs  th e  in q u ir y  b y  th o  
L a b o u r  T r ib u n a l. E v e n  i f  m y  c o n s tr u c t io n  o f  s . 3 1 B  (3 ) h a d  b e e n  
d iffe ren t, I  w o u ld  h a v e  r e fu s e d  th ese  a p p lica t io n s  o n  th e g r o u n d  th a t  th e  
rep reh en sib le  “  ta c t ic s  ”  e m p lo y e d  b y  th e  C o m p a n y  ju s t if ie s  a  d e n ia l 
o f  th c :d is c re t io n a ry  r e l ie f  w h ich  i t  s o u g h t  fr o m  th is  C ou rt.

T h e  a p p lica t io n s  o f  th o  P e t it io n e r  are  d ism issed . T h e  P e t it io n e r  w ill  
p a y  R s . 105 a s ‘ c o s ts  t o  e a ch  re sp o n d e n t -who w as re p re se n te d  in  th is  
C ou rt.

SiMEBAwiCKRAUE, J .—I agree.

A pplica tion  dism issed.


