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1940 P r e s e n t : Soertez A .C .J. and Canekeratne J.

T E N N E K O O N , A p p e llan t, and P O D IS IN G H O  et al, R esp on d en ts.

360— D . G. Ratnapura, 7,317.

Prescription—Co-owners—Transfer by one co-owner of his share—Deed of 
transfer disputed and ignored by the other co-owners—Transferee's position 
as regards prescription.

A D , G  a n d  A N  w ere  th e  o w n e rs  o f  a  la n d  in  t l y  p rop ortion  o f  J , J 
a n d  J re sp ectiv e ly . A D  so ld  h is  J w h ich  d ev o lv ed  on  P  w h o  h a d  a ls o  
in h er ited  A N 's  f .  P ,  s h o rtly  b e fo re  h is  d ea th  in  1928 , e x ecu ted  a  deed  
P 8  tra n s fe rr in g  h is  in teres ts  to  tw o  o f  h is  h e irs  M  a n d  H . T h e  la tte r  
so ld  th e  1 share d er ived  fr o m  A D  to  p la in tiff  in  1943 . T h e  o th e r  h e irs  
o f  P  d isp u ted  th e  v a lid ity  o f  th e  deed P 8  in  1928 , a n d , tog e th er  w ith  
M  a n d  H ,  p ossessed  th e  la n d  o n  th e  fo o t in g  o f  th e ir  in testa te  sh ares.

I n  a n  a c t io n  b y  th e  p la in t if f  in  1943 t o  v in d ica te  t it le  to  th e  h a lf  sh a re  
con v ey ed  o n  P 8 —

Held, th a t a lth ou g h  th e  d eed  P 8  w a s  gen u in e  a n d  v a lid ly  e x ecu ted , 
i t  w a s  n o t  m ad e  e ffe c t iv e  b y  p ossess ion  o n  th e  p a rt  o f  th e  tra n s ferees  
a n d  th e ir  su ccessors . P o sse ss io n  con tin u ed  in  d isrega rd  o f  F 8  a n d  
h a d  so  co n tin u e d  fo r  15  y ea rs  a fte r  P 8  h a d  been  ex e cu te d . C on seq u en tly , 
it  w a s  n o t  in  r e a lity  a  ca se  in  w h ich  th e  d e fen d a n ts-resp on d en ts , h a d  
a cq u ired  a  p re scr ip tiv e  t it le , b u t  ra th er a  ca se  in  w h ich  th e ir  t it le  a n d  
p ossess ion  w ere  h e ld  in  d isreg a rd  o f  a n d  u n a ffe c ted  b y  P 8 .

^ ^ P P E A L  from  a ju d g m en t o f  th e D istr ict  J u d g e  o f  R atnapura .

i f .  V. Perera, K .C . (w ith  h im  A . C. Gunaratne), tor  the p la in tiff, 
appellant.

H . W . Jayewardene fo r  the d efen d an ts , respon den ts.

Cur. adv. vult.

Ju ly  25, 1945. S o e b t s z  A .C .J .—

I t  is agreed betw een  th e parties .to th is case th at th e  land in su it be longed  
to  A dan ham y, G iraetana and. A n oh a m y  in th e proportions o f  J, J and 
i  resp ective ly . A d a n h a m y  con v e y e d  h is in terests to  L ok u etan a , w h o  b y  
P I  o f  1886 con v ey ed  his h a lf share to  P u nch ira la . P u n ch ira la  w as on e 
o f  the six  ch ildren  o f  A n oh a m y . T h e  o th er  five ch ildren  w ere daughters 
and P u nch ira la , tak ing u p  th e p osition  th a t h is sisters had  forfe ited  
their  in heritance b y  m arry ing  in  deega, pu rp orted  in  1928 to  sell the 
h a lf share h e had  pu rch ased  an d  A n o h a m y ’s \ share, th a t is J in  ail
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to  H een ham y and M addum aham y w h o, in  turn, sold  a h a lf share, th at is to  
say the h a lf share P unchirala had acquired on  P I ,  to  the plaintiff. I t  iB 
to  th at h a lf share th at th e  plaintiff seeks to  b e  declared entitled .

T he defendants, respondents, im peached  P u nch ira la ’s deed to  H een ham y 
and M addum aham y and set up  a prescrip tive  title to  th e  h a lf share 
in volved  in  it  and also cla im ed  to  6hare in  A n oh a m y 's  £. T h e  trial 
Ju d ge  found th at P u nch ira la ’s  deed  w as du ly  execu ted  and that it  passed 
title  to  H een h a m y and M addu m aham y, b u t he also h eld  th at the defend­
ants, respondents, had acqu ired  a prescriptive title  thereto. I t  is this • 
finding in  regard to  a title  b y  prescription  that is challenged  on  appeal. 
T h ere  i6 ev iden ce to  show  that th e respondents d isputed th e valid ity  of 
P u nch ira la ’s deed to  his nephew s, H een h a m y and M addum aham y, soon 
after his death , an d  th e respon den ts ’ case  is th a t in consequ ence o f that 
dispute, this deed w as ignored and all P u nch ira la ’s nephew s and nieceB 
shared his } .  T h e plaintiff and h is vendors, h ow ever say that after 
ab ou t three years the dispute raised b y  the other nephew s and n ieces 
w as given  up and M addum aham y and H een ham y possessed* P unch ira la ’ s
J. T he learned trial Ju d ge  found that P u nch ira la ’s deed  w as ignored 
and the $ w as possessed b y  all the nephew s and n ieces and th at they 
acqu ired a prescriptive  title to  the shares th ey  should  have , got b u t for 
P u nch ira la ’s deed. A.t the hearing o f th is appeal, I  w as inclined to  the 
v iew  that, th is being  a case in w hich  co-ow n ers, w ere seeking to  establish 
a  prescriptive title against other co-ow n ers, it  w ould  require overw helm ing 
evidence to establish  such  a title . B u t , th is is not the ordinary kind o f 
case involving  the question  o f  a prescriptive  title am ong co-ow ners for 
the question  is w hether P u n ch ira la ’s deed w as ignored and possession 
held  on  the footing  o f  the shares .that w ould  h ave devolved  b u t for P u n ch i­
ra la ’s deed . In  regard to  th at question , there is clear ev idence that the 
deed  given b y  P u nch ira la  w as im peached  directly  he died . Peerisham y 
on e  o f  the p la in tiff ’s w itnesses w as constrained to  adm it in cross- 
exam ination  th at “  P u n ch ira la ’s £ share after his death  w as possessed 
by  all h is nephew s and n ieces ” . T h is w itness appears to  have bou gh t a 
share o f  the land  o n  the basis th at P u nch ira la ’s deed w as ignored— a very 
strong c ircu m stan ce  in  favou r o f  the respon den ts’ case w hen  it  is borne 
in m ind  th at th is w itn ess took  a p rom inent part in and about th e  execution  
o f  P u n ch ira la ’s deed . M addum aham y did n ot advance the p la in tiff's  
case  at all. H e  said “  I  can n ot rem em ber w ho w orked th e  field from  
1928 to  1940 ” . T hen  there is the ev iden ce o f the V e l V idan e supported 
by th e  d ocum en ts 2D 4  and 2D 5 w hich  refutes the p la in tiff’s case  th at 
H een ham y and M addu m ah am y possessed  th e  large shares th ey  cla im ed.

In  th is state of" the ev iden ce, I  do n ot th ink w e shall be  justified  to 
d isturb th e findings o f  the trial Judge.

T h e  appeal is d ism issed w ith  costs .

C a n e k e b a t n e  J .— I  agree.

Appeal dismissed.


