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E v id e n c e  o f  ch a racter o f accused a fte r  con vic tion — R ig h t o f  C o u r t  to act u pon  

an u n sw o rn  s ta tem ent o f  w itness— E n g lish  practice— D es ira b ility  o f 
tak ing  e v id en ce  o n  oath.

There is nothing in law which prohibits a Court from receiving, before 
passing sentence, unsworn evidence regarding the character of an accused 
who has been convicted, although it is desirable that such evidence should 
be tendered on oath. *

N ik a p o ta  v .  G u n a sek ere  (1 4  N .  L . R . 213) referred to. '

A P P E A L  from  a conviction for culpable homicide not amounting to 
m urder before a Judge and Jury in the W estern Circuit.

P. S. W . A b ey w a rd en e, for accused, appellant.

E. H. T. G un asekere, C.C., fo r  Crown, respondent.
Cur. adv. v u It.

August 28, 1940. Howard C.J.—

This is an appeal against a sentence of ten years’ rigorous imprisonment 
passed by  M r. Justice Cannon on the accused for the offence of culpable 
homicide not amounting to murder.

Counsel fo r the appellant lias argued that this sentence is harsh and 
excessive and that in passing it the Judge has been-influenced by certain 
evidence w ith  regard  to the character of the accused given by  Inspector 
Sheddon. H ^  also objects to that evidence on the ground that it w as not 

* given on oath.
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The question o f whether such evidence should be given and whether it 
should be given on oath w as considered by  M iddleton J. and W ood - 
Henton J. in the case o f N ikapota  v . G u n asek ere.1 T he  Judges in that case 
held that there w as a casus om issus  in the Evidence Ordinance and that 
they w ere  entitled to have regard  to the law  o f England w ith  regard  to 
the evidence of character of an accused person tendered after he has been  
convicted. The law  in England on this point w as  la id  dow n  by  the L o rd  
Chief Justice o f England in W ea v er ’s  case, 1908, 1 C rim inal A p p ea l  
R ep orts  13. The principle w as laid  dow n  by  the Lo rd  Ch ief Justice as 

fo llo w s : —

“ In  considering sentences, the invariable practice is to inquire into 
the prisoner’s history in his ow n  interest and if  in the course of that 
inquiry facts come out which dam age him, the Judge ought to take 
notice o f them.”

In  adopting this practice, W ood-Renton J. said that he need scarcely  
add that any investigation conducted by  a Court o f trial, after conviction, 
into the character and antecedents o f an accused should be an investi
gation according to the rules o f evidence. M iddleton J. stated that in 
his opinion no evidence to prove the antecedents and bad  character of an 
accused should be accepted by  the Police Court except from  persons o f  
undeniable position and respectability and then also only under the 
sanction o f an oath or affirmation.

O u r attention has been invited by  M r. Gunasekere to certain English  
cases which form ulate the practice adopted in this connection by  English  
Courts. It w ou ld  appear from  those cases that it is the practice of Judges 
of the H igh Court in England after the verdict has been given b y  the ju ry  
to receive unsworn evidence as to the character o f the person w ho has 
been convicted.

In  these circumstances w e  do not feel that w e  can go so fa r  as to adopt in 
whole the dicta of the Judges in the case of N ikapota  v. G u n a sek ere  (supra) 
w ith  regard  to the necessity fo r the evidence o f character o f an accused 
person to be on oath. A t  the same time w e  feel that it is very  desirable  
that such evidence should be tendered and tendered only on oath.

Quite apart from  the evidence given by  the Inspector w ith  regard  to 
the previous character of the accused, w e  have given consideration to the 
facts of this case. It has been pointed out by  Counsel fo r  the appellant 
that the ju ry  have not registered their opinion as to w hether the offence 
w as committed w ith  intention or m erely w ith  knowledge. H aving  
regard  to the fact that the accused used a knife w hich  he thrust into a 
vital part of the body o f the deceased, w e  are o f opinion that this question  
is not o f material interest.

H aving regard to the facts of this case w h ich  w as one of extrem e  
gravity, w e  do not feel disposed to interfere w ith  the sentence which w as  

fu lly  merited. In  these circumstances, the appeal against the sentence 
is dismissed.

A ffirm ed .

37- 14 N .  L .  R . 213.


