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Present: Pereira J . 

B A N D A et al. v. M A H A T M A Y A . 

74—C. R. Ratnapura, 12,422. 

Action under s. 247, Civil Procedure Code—Proof of possession—Shifting 
burden of proof of tide to other side. 

I n a n action under section 247 of the Civil Procedure Code, 
although the question involved is one of t i t le and not merely of 
possession, i t i s , nevertheless, open t o either party t o prove 
possession as presumptive evidence of t i t le , and thus shift the 
burden of displacing the presumption o n to the other side. 

r j " 1 H E fac t s appear f rom t h e j u d g m e n t . 

.H. A. Jayewardene, for de fendant , appe l lant . 

J. Grenier ( w i t h h i m de Silva), for plaintiffs , r e spondent s . 
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1M8. J u n e 11 , 1918. PEBBIBA J . — 

Banda «. ' This i s an act ion under sec t ion 247 of t h e Civil Procedure Code 

Mahatmaya D r 0 U g h t b y an unsuccess fu l c la imant of property se ized in execut ion . 
T h e Commissioner! holds t h a t t h e plaintiffs have produced very 
s trong documentary ev idence t o show t h a t t h e y and their pre­
decessors in t i t le h a v e b e e n in possess ion of t h e land in c l a i m s ince 
1869, but h e , a t the s a m e t i m e , says that h e is convinced t h a t the 
land w a s originally property of t h e Crown. On th i s i t i s argued t h a t 
t h e plaintiffs cannot succeed , because i t has n o t b e e n s h o w n t h a t 
t h e y have been in possess ion of the land long enough to ent i t le t h e m 
t o c la im it as against t h e Crown by right of prescription. B u t t h e 
Crown is no party t o th i s case . The contes t or compet i t ion is one 
involving t h e plaintiffs' r ights on t h e one s ide and the rights of t h e 
de fendant ' s execut ion-debtor o n t h e other, and as against t h e latter 
t h e plaintiff has proved prescriptive possess ion. Moreover, quite 
.apart from t h e m a t t e r of prescriptive possess ion, t h e plaintiffs b y 
proving possess ion h a v e l ed presumpt ive ev idence of t i t le . The 
ques t ion in an act ion under sec t ion 247 of t h e Civil Procedure Code 
is , of course, no t one of possess ion , but t i t l e ; b u t by w a y of es tabl ish­
ing t i t le there is noth ing to . prevent one of t h e parties from leading 
ev idence of possess ion and c la iming t h e benefit of sect ion 1 1 0 of t h e 
E v i d e n c e Ordinance. T h a t sect ion provides t h a t w h e n t h e quest ion 
i s whether any person is owner of anyth ing of wh ich h e is s h o w n t o 
b e in possess ion , t h e burden of proving t h a t h e i s no t t h e owner 
is o n the person w h o affirms t h a t h e i s no t t h e owner . I t m a y 
often b e risky t o rely on ly o n th i s m o d e of proving ownership , 
but i t is sufficient t o shift the burden o n t o t h e other s ide. I 
affirm t h e j u d g m e n t appealed from w i t h cos t s . 

Affirmed. 


