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Money Lending Ordinance (Cap. SO)—Sections S and 9—Applicability to mortgage 
transactions—Mortgage Act (Cap. S3 ), s. 2—"Hypothecary action" —  
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M o rtg a g e s  are  n o t  e x c lu d e d  fr o m  th e  s c o p e  o f  t l io  M o n e y  L e n d in g  O r d in a n ce . 
.A c co rd in g ly , a  p ro fe ss io n a l m o n e y  le n d e r  w h o  le n d s  money u p o n  m o r t g a g e  
b o n d s  is n o t  en tit led  t o  e n fo r c e  h is  c la im  o n  a  m o rtg a g o  b o n d  i f  h o  l ia s  
fa ile d  to  k e e p  regu lar  b o o h s  o f  a c c o u n t  as  re q u ire d  b y  se c t io n  S o f  th o  M o n e y  
L e n d in g  O rd in a n ce . I n  su ch  a  ca se  th e  m o n e y -le n d e r  ca n n o t  re ly  on  th e  m a x im  
gcncralia spccialibus non derogant t o  c o n t e n d  t h a t  th o  g en era l p r o v is io n s  o f  
th e  M o n e y  L e n d in g  O rd in a n ce  s h o u ld  n o t  b e  p e rm itte d  t o  su p ersed e  th o  s p o c ia l  
s t a t u t o r y  p ro v is io n s  in  th o  M o r t g a g e  A c t  r e g a rd in g  m o rtg a g e s .

A p p e a l  fr o m  a  ju d g m e n t  o f  th e  D is t r ic t  C o u r t , G a m p a h a . 

Frederick IF. Oheyesekere, f o r  th e  d e fe n d a n t-a p p e lla n t .

J. IF. Subasinghe, for the p la in t iff -r e sp o n d e n t .

Cur. adv. vult.

J u ly  3 , 1971 . W e e r a m a n t r y , J .—

T h is  a p p e a l in v o lv e s  th e  s im p le  b u t  im p o r ta n t  q u estion  w h e th e r  t h o  
p r o v is io n s  o f  se c t io n s  8  a n d  9  o f  th e  M o n e y  L e n d in g  O rd in a n ce  a p p ly  
t o  a  p e r so n  w h o  len d s m o n e y  u p o n  m o r tg a g e  b o n d s .

. T h e  p la in t if f  le n t  t o  th e  d e fe n d a n t  u p o n  th e  b o n d  p u t  in su it  a  su m  o f .  
R s .  1 ,0 0 0  w ith  in terest a t  16 p e r  c e n t  p e r  a n n u m . H e  seek s in  t h is  
a c t io n  to  r e c o v e r  a su m  o f  R s . 1 ,S 00  b e in g  th o  a m o u n t  o f  th e  p r in c ip a l 
a n d  th e  a c c ru e d  in terest. T h e  d e fe n d a n t  in h is  answ er ta k es  u p  th e  
p o s it io n  th a t  th e  p la in t iff  is  a .p r o fe s s io n a l m o n e y  len d er  a n d  th a t  l ie  is  
n o t  e n t it le d  t o  e n fo rce  h is  c la im  as h e  h as fa i le d  to  c o m p ly  w ith  th e  
r e q u ire m e n ts  o f  f l ic  O rd in a n ce  re la t in g  to  th e  k e e p in g  o f  b o o k s  o f  
a c c o u n t .

T h e  le a rn e d  D is t r ic t  J u d g e  h a s  h e ld  th a t  th e  p la in t if f  h a s  a d v a n c e d  
m o n e y  o n  sev era l m o r tg a g e  b o n d s  b u t  h a s  ta k e n  th e  v ie w  th a t  m o r tg a g e  
b o n d s  a re  g o v e r n e d  b y  th e  M o rtg a g e  A c t  an d  n o t  b y  th e  M o n e y  L e n d in g  
O rd in a n c e . H e  h as a lso  h e ld  t h a t  e v e n  i f  th e  p la in t if f  ca rries  o n  t h e  
b u s in e ss  o f  m o n e y  len d in g  h e  w o u ld  b e  e n t it le d  ■ to  r e l ie f  u n d e r  t h o  
p r o v i s o  to  s e c t io n  8  (2) o f  th e  M o n e y  L e n d in g  O rd in a n ce .

C ou n se l h a v e  n o t  b e e n  a b le  .to  c ite  t o  m e  a n y  d ec is ion  o f  th is  c o u r t  
d ir e c t ly  d iscu ss in g  th is  s u b je c t . I n  Sinnapillai v. Veeragalhy1 i t  w o u ld

1 (1937) 39 N . L . H. 321.
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in d e e d  a p p e a r  th a t  th e  c o u r t  p r o c e e d e d  o n  th e  a ssu m p tio n  th a t  t h e  M o n e y  
L e n d in g  O rd in a n ce" w a s  a p p lic a b le  t o  a  p e rso n  w h o  le n t  m o n e y  u p o n  
m o r tg a g e  b o n d s , fo r  th e  c o u r t  h a s  c lo s e ly  e x a m in e d  th e  p r o v is io n s  o f  
s e c t io n  8  o f  th e  M o n e y  L e n d in g  O rd in a n ce  in  th e  c o n t e x t  o f  a  c la im  
b a s e d  u p o n  a  m o r tg a g e  b o n d . H o w e v e r  th e  c o u r t  w o u ld  n o t  a p p e a r  
t o  h a v e  g iv e n  its  m in d  sp e c if ica lly  t o  th e  q u e st io n  th a t  h a s  b e e n  r a is e d  
in  th e  p r e se n t  case.

T h e re  is  o n  th e  o th e r  h a n d  a  d e c is io n  o f  th is  c o u r t  in  Gunalilake v. 
de Soysa1 a ssu m in g  th a t  in a s m u c h  as a m o r tg a g e  b o n d  is  n o t  a  

p r o c e e d in g  u n d er  th e  M o n e y  L e n d in g  O rd in a n ce , th e  p la in t if f  c a n  
r e c o v e r  in te re s t  a t  th e  ag reed  r a te  p r o v id e d  th e  in te re s t r e c o v e r e d  d o e s  
n o t  e x c e e d  th e  p r in c ip a l, 't h e  p o in t  n o w  ta k e n  d o e s  n o t  a p p e a r  t o  h a v e  
been  u rg e d  b e fo re  th e  c o u r t  in  th a t  ca se , a n d  a  p eru sa l o f  th a t  ju d g m e n t  
w o u ld  a p p e a r  t o  in d ic a te  th a t  in  th a t  ca se  lik ew ise  th e  c o u r t  d id  n o t  
g iv e  its  m in d  to  th e  q u e s t io n  n o w  u n d e r  co n s id e ra tio n .

A  d e c is io n  c ite d  in  th e  co u rse  o f  th e  a rg u m e n t w a s  th a t  o f  B e r t r a m
C. J .  in  Samilhamby v. Nogan2. T h is  w a s a ca se  c o n ce rn in g  a  p r o m is s o r y  
n o t e  g iv e n  fo r  th e  v a lu e  o f  p a d d y  s u p p lie d  a n d  i t  w as h e ld  th a t  th e  M o n e y  
L e n d in g  O rd in a n ce  d id  n o t  a p p ly  t o  su ch  a  tra n sa ct io n . T h e  b a s is  o f  
th is  d e c is io n  w a s  th a t  th a t  w a s  n o t  a  m o n e y  len d in g  tr a n s a c t io n  b u t  a  
tra n sa c t io n  ar is in g  o u t  o f  a d v a n c e s  o f  se e d  p a d d y . T h a t  ca se  n o t  b e in g  
o n e  o f  a  lo a n  a n d  th e  O rd in a n ce  b e in g  th e re fo re  in a p p lic a b le  in  a n y  
e v e n t , th is  d e c is io n  n e e d  d e ta in  u s n o  lo n g e r .

I n  th e  re su lt  i t  w o u ld  a p p e a r  th a t  th is  q u e st io n  m u s t  b e  v ie w e d  as  
o n e  o f  firs t  im p re ss io n , a n d  th is  in d e e d  is w h a t  cou n se l h a v e  in v i t e d  m e  
to  d o .

T h e  M o n e y  L e n d in g  O rd in a n ce  w a s  e n a c te d  in  th e  y e a r  19 18 . B y  
th a t  d a te  leg is la tion  o n  th e  q u e s t io n  o f  m o r tg a g e s  w a s a lr e a d y  u p o n  
o u r  S ta tu te  b o o k . A lth o u g h  th is  le g is la t io n  w as n o t  o f  th e  c o m p r e h e n s iv e  
n a tu re  o f  th e  p re se n t M o rtg a g e  A c t  o r  e v e n  o f  th e  M o rtg a g e  O r d in a n c e  
o f  1927, th e  leg is la tu re  h a d  in  fa c t  g iv e n  its  a t te n t io n  t o  th e  s u b je c t  o f  
m o r tg a g e  in  p r o v is io n s  g o in g  as fa r  b a c k  as O rd in a n ce  N o. 21  o f  18 71  
a n d  O rd in a n ce  N o . 8  o f  18 71 . M o re o v e r , q u ite  a p a rt f r o m  le g is la t io n , 
th e  m o r tg a g e  w a s a  w e ll-k n o w n  in s t itu tio n  in  o u r  c o m m o n  la w , b e in g  
o n e  o f  th e  im p o r ta n t  ty p e s  o f  c o n t r a c t  k n o w n  t o  th e  R o m a n  D u t c h  
la w .

I t  seem s u n lik e ly  th ere fo re  th a t , h a d  i t  b e e n  th e  in te n t io n  o f  th e  le g is la ­
tu re  to  e x c lu d e  m o r tg a g e s  fr o m  th e  s c o p e  o f  th e  M o n e y  L e n d in g  Ordinance, 
i t  w o u ld  n o t  h a y e  d o n e  so  in  e x p re ss  term s. T h e re  is n o  in d ic a t io n  
w h a ts o e v e r  in  th e  O rd in a n ce  t o  th a t  e ffe ct . T h e  O rd in a n ce  in  f a c t  
sp e c ifica lly  e x c lu d e s  ce rta in  c lasses o f  tra n sa ct io n  fr o m  th e  o p e r a t io n  o f  
s e c t io n  2 , a n d  a m o n g  th e  c lasses s o  e x e m p te d  are  th o se  o f  b a n k s  a n d  
p a w n  b rok ers . T h e  q u e st io n  o f  e x c lu s io n  fr o m  th e  o p e r a t io n  o f  th e  
O rd in a n ce  h a v in g  b e e n  th u s c le a r ly  b e fo r e  th e  leg is la tu re , i t  is  u n lik e ly

1 (1951) 45 C. L. TF. 43. * (1924) 26 N . L .R .  217.
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t h a t  a  c a te g o r y  as im p o r ta n t  a s  th a t  o f  m o r tg a g e , so  c o m m o n  in  C e y lo n , 
s h o u ld  h a v e  p a sse d  w it h o u t  m e n tio n  h a d  th a t  been  in te n d e d .

T h e  p ro v is io n s  o f  th e  M o n e y  L e n d in g  O rd in a n ce  se e m  to  su g g e s t  
t h a t  a ll tra n sa ct io n s  in v o lv in g  th e  le n d in g  o f  m o n e y , o t h e r  th a n  th o s e  
e x p r e s s ly  e x e m p te d , a re  b r o u g h t  w ith in  its  p u rv ie w . T o  re fe r  a g a in  
t o  s e c t io n  2 , th is  s e c t io n  p e r m its  th e  c o u r t  w h ere , in te r  alia-, th e  t r a n s a c ­
t i o n  is  h arsh  a n d  u n c o n s c io n a b le  o r  su b s ta n tia lly  u n fa ir , t o  r e o p e n  th e  
tr a n sa ct io n  a n d  c h e c k  th e  a c c o u n t  b e tw een  th e  len d er  a n d  th e  p e r s o n  
su e d . I n  su ch  a c c o u n t  a ll p r e v io u s  tra n sa ct io n s  m a y  b e  g o n e  in t o  a n d  
e v e n  se tt le d  a c c o u n ts  r e o p e n e d . T h e re  is  n o th in g  e x c lu d in g  m o r tg a g e  
tra n sa ct io n s  fr o m  su ch  a n  a c c o u n tin g , a n d  in d e e d  th e  sa m e  s e c t io n  
e x p r e s s ly  au th or ises  th e  c o u r t  u p o n  su ch  an  a c c o u n tin g  t o  s e t  a s id e  
e ith e r  w h o lly  o r  in  p a r t ,  o r  re v ise  o r  a lte r  any security g iv e n  o r  
a g r e e m e n t  m a d e  in  r e s p e c t  o f  m o n e y  len t.

S e c t io n  2 w o u ld  n o t  in  fa c t  a p p e a r  t o  b e  w o rk a b le  a s  a n  in s t r u m e n t  f o r  
a c h ie v in g  e q u ity  a n d  fa ir p la y  u p o n  a n  o v e ra ll v ie w  o f  a l l  tr a n s a c t io n s  
b e tw e e n  th e  p a rt ie s , u n less  m o r tg a g e  tra n sa ctio n s  as w e ll m a y  b e  b r o u g h t  
in t o  th e  a c c o u n tin g . T h e  e q u it y  so u g h t  t o  b e  a ch ie v e d  b y  th e ' s e c t io n  ■ 
is  a n  e q u it y  w h ich , i t  n e e d  s c a r c e ly  b e  o b s e rv e d , p r o te c ts  n o t  o n ly  th e  
b o r r o w e r  b u t  a lso  th e  len d er , f o r  th e  c o u r ts  w o u ld  see  t h a t  th e  s e c t io n  
is  n o t  so  u sed  th a t  th e  b o r r o w e r  b e c o m e s  th e  o p p r e s s o r 1. I n  o r d e r  t o  d o  
so  th e  c o u r t  m u s t  n e ce s sa r ily  h a v e  a  co n sp e ctu s  o f  a ll tr a n s a c t io n s  b e tw e e n - 
t h e  p a rties .

A g a in , se c t io n  8  sp e a k s  g e n e r a lly  o f  p erson s  ca rry in g  o n  m o n e y  le n d in g  
b u s in ess . M o n e y  le n d in g  bu siness is n o t  re s tr ic te d  in  a n y  w a y  t o  a n y  
o n e  t y p e  o f  tra n sa ct io n , n o r  a re  a n y  o f  th e  w e ll-k n o w n  s p e c ie s  o f  m o n e y  
le n d in g  tra n sa ct io n s  le f t  o u t  o f  th is  se c tio n . M o rtg a g e s  a re  in d e e d  
o n e  o f  th e  b e s t  k n o w n  m e th o d s  o f  le n d in g  m o n e y . T h e  m e r e  f a c t  th a t  
m o n e y  is  le n t  in  th e  o n e  ca se  u p o n  a  p r o m is s o r y  n o te  a n d  in  th e  o th e r  
c a s e  u p o n  a  m o r tg a g e  b o n d  a ffo r d s  n o  ju s t ifica t io n  fo r  h o ld in g  t h a t  th e  
o n e  ca se  co m e s  w ith in  th e  s c o p e  o f  th e  O rd in a n ce  a n d  th e  o th e r  d o e s  n o t .  
T h e  m a n  w h o  h a b itu a lly  le n d s  m o n e y  o n  e ith er  t y p e  o f  t r a n s a c t io n  is 
e q u a l ly  a  m o n e y  le n d e r , a n d  i f  i t  w ere  th e  p o l i c y  o f  th e  L e g is la tu r e  to  
p la c e  ce rta in  c h e ck s  u p o n  h is  a c t iv it ie s  b y  se c t io n  8  i t  w o u ld  n o t  a p p e a r  
t o  b e  re a so n a b le  t o  r e m o v e  th o se  ch e ck s  m e re ly  b e ca u se  t h e  tr a n s a c t io n  
is  o n e  o f  m o r tg a g e .

F u rth e r m o r e , a lth o u g h  th e  le n d in g  o f  m o n e y  m a y  b e  in c id e n ta l t o  
s o m e  o th e r  bu sin ess c a rr ie d  o n , i t  w o u ld  a p p ea r  fr o m  t h e  d e c is io n  in  
Perera v. Jafferjee Brothers 2 th a t  th e  tra n sa ction  is n o n e  th e  less  o n e  
o f  m o n e y  len d in g .

T o  v ie w  th e  m a tte r  fr o m  a n o th e r  a n g le , th e  fa c t  th a t  th e  M o r tg a g e  
A c t  c o n ta in s  sp e c ia l p r o v is io n s  d e a lin g  w ith  m o r tg a g e  t r a n s a c t io n s  n o  
m o r e  m a k e s  th e  M o n e y  L e n d in g  O rd in a n ce  in a p p lica b le  t o  su ch  t r a n s a c ­
t io n s  th a n  th e  fa c t  th a t  ch e q u e s  a re  d e a lt  w ith  b y  th e  B i l ls  o f  E x c h a n g e

1 See Kusumu v. Baba Egbe, (1056) 3 All E. R. 266 at 270.
* S, 0 . 106/62 and 116164 Inly. D. C. Colombo 6252 M B.



O rd in a n ce  r e m o r e s  s u c h  in s tru m e n ts  fr o m  th e  a p p lic a b il it y  o f  th e  M o n e y  
L e n d in g  O rd in a n ce . T h e  fa c t  th a t  d e ta ile d  p r o v is io n s  r e g a rd in g  th e  
m a n n e r  o f  e x e c u t io n , e n fo r c e m e n t  a n d  e ffe c ts  o f  e a ch  ty p e  o f  in s tru m e n t  
are  sp e c if ica lly  c o n ta in e d  in  O rd in a n ces  d e a lin g  e s p e c ia lly  w it h  su ch  
in stru m en ts , d o e s  n o t  m e a n  th a t  so  fa r  as th e y  c o n c e rn  tr a n sa c t io n s  o f  
m o n e y  le n d in g , th e y  fa l l  o u ts id e  th e  a m b it  o f  a n  O rd in a n ce  w h ic h  d e a ls  
w ith o u t  r e s tr ic t io n  w ith  a ll ty p e s  o f  m o n e y  len d in g  tr a n sa ct io n s .

T h e  lea rn ed  D is t r ic t  J u d g e  h a s b e e n  o f  th e  v ie w  th a t  b e ca u se  m o r tg a g e  
b o n d s  th e m se lv e s  c o n t a in  th e  re q u ire d  p a rt icu la rs , n o  b o o k s  o f  a c c o u n t  
w o u ld  b e  n e ce ssa ry  r e g a rd in g  su ch  tra n sa ct io n s . I  d o  n o t  c o n s id e r  th is  
t o  b e  a  c o r r e c t  v ie w  o f  th e  m a tte r . I f  a  p e rso n  le n d s  m o n e y  u p o n  p r o ­
m isso ry  n o te s  a n d  su es  u p o n  th e m , th e  su m  b o r r o w e d  a n d  th e  in te r e s t  
le v ie d  w o u ld  e q u a lly  a p p e a r  u p o n  th e  fa c e  o f  th e  d o c u m e n t  su e d  u p o n , 
b u t  i t  seem s c lea r  th a t  th e  L e g is la tu re  req u ires  o th e r  r e co r d s  o v e r  a n d  
a b o v e  th e  in fo r m a t io n  a p p e a r in g  u p o n  th e  fa c e  o f  tire d o c u m e n t ,  w h e re  
th e  le n d in g  is  b y  a -p ro fe s s io n a l m o n e y  len d er. T h e  n e e d  f o r  s u c h  e x tr a  
ch e ck s  is  s e l f -e v id e n t  w h e r e  th e  c o u r t  is  r e q u ire d  to  fo r m  a  c o n c lu s io n  
re g a rd in g  th e  r e g u la r ity  o f  th e se  tra n sa ct io n s  a n d  th e  fa irn ess  o f  s u c h  
tra n sa ct io n s  in  th e ir  t o t a l i t y .  ■

In  th e  a b se n ce  th e r e fo r e  o f  ex p ress  w ord s  o f  e x e m p t io n  in  th e  S t a t u t e  
ta k in g  th e  le n d in g  o f  m o n e y  u p o n  m o r tg a g e  b o n d s  o u ts id e  th e  o p e r a t io n  
o f  th e  O rd in a n ce  I  c o n s id e r  th a t  e f fe c t  m u st b e  g iv e n  t o  th e  te r m s  o f  th e  
O rd in a n ce  as th e y  s ta n d . I t  w o u ld  n o t  b e  p e rm iss ib le  t o  ta k e  a w a y  
fr o m  th e  o p e r a t io n  o f  th e  O rd in a n ce  an  en tire  c a t e g o r y  o f  m o n e y  
le n d in g  tra n sa ct io n s  o f  c o n s id e ra b le  im p o rta n ce  u n less th e re  is e x p re s s  
w a rra n t in  th e  S ta tu te  f o r  d o in g  so . .

C ou n sel h a v e  re fe r r e d  m e  in  th is  c o n n e c t io n  to  th e  d e b a te s  in  th e  
L e g is la tiv e  C o u n cil o n  M a rch  1st 1918 w h en  th e  M o n e y  L e n d in g  O rd in a n c e  
w as p a ssed . T h ere  w o u ld  a p p e a r  t o  b e  n o  re fe ren ce  to  m o r tg a g e  t r a n s a c ­
t io n s  as b e in g  e x e m p t  f r o m  th e  s c o p e  o f  th e  O rd in a n ce . N o r  a g a in  is  
th ere  a n y  m e n tio n  o f  m o r tg a g e  tra n sa ction s  in  th e  r e p o r t  o f  2 3 rd  F e b r u a r y  
191S o f  th e  S e le c t  C o m m it te e  t o  w h ich  th e  M o n e y  L e n d in g  B i l l  h a d  b e e n  
re fe rred  p r io r  t o  its  b e in g  p a ssed . T h a t  S e le ct  C o m m itte e  in c lu d e d  
a m o n g  o th e rs  S ir A n t o n  B e r tr a m  th e  A t to r n e y  G en era l, S ir  P o n n a m b a la m  
B a m a n a th a n  a n d  M r. IC. B a la s in g h a m  a n d  a lth o u g h  th ese  d is lin g u ise c l 
la w y ers  h a v e  m a d e  m a n y  c o m m e n ts  in  re g a rd  t o  th e  B ill  th e r e  is n o t  
th e  s lig h tes t re fe re n ce  t o  m o r tg a g e  tra n sa ctio n s  as b e in g  e x e m p t  f r o m  
its  s co p e .

T h e re  is  n o th in g  n o v e l  in  th e  n o t io n  th a t  a m o r tg a g e  tr a n s a c t io n , 
in v o lv in g  as i t  d o e s  a  lo a n  o f  m o n e y  to  th e  m o r tg a g o r , is  a t r a n s a c t io n  
o f  m o n e y  len d in g . T in s  v ie w  re ce iv e s  s u p p o r t  fr o m  d e c is io n s  n o t  o n ly  
in  th is  b u t  in  o th e r  ju r is d ic t io n s  as  w ell.

A- r e ce n t  d e c is io n  o f  th is  c o u r t  t o  b e  n o te d  in  th is  c o n n e c t io n  is th a t  
in  Perera v. Jafferjee Bros.1 w h e re  th e  co n tra cts  su ed  u p o n  w e re  m o r tg a g e s

1 S. O. 106/62 and 116/64 Inly. D. C. Colombo 6252 M B.
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o f  la n d . T h e  p r in c ip a l d e fe n ce  ta k en  w as 'th a t  th e  p la in t if f  firm  h a d  
m a d e  d e fa u lts  in  fu rn ish in g  t o  th e  R e g is tr a r o fB u s in e s s  N a m e s  a s ta te m e n t  
o f  p a rt icu la rs  in  a c c o r d a n c e  w ith  th e  req u irem en ts  o f  th e  O rd in a n ce . 
T h e  d e fa u lt  a lle g e d  w a s th a t  th e  p la in tiff  firm  ca rr ie d  o n  t h e  b u s in ess  o f  
m o n e y  le n d in g  b u t  fa i le d  t o  s p e c ify  th e  len d in g  o f  m o n e y  a s  o n e  o f  th e  
bu sinesses w h ich  th e  firm  ca rr ie d  on . T h e  a s su m p tio n  th r o u g h o u t  th a t  
ca se  w a s  th a t  a  m o r tg a g e  tra n sa ct io n  w as o n e  o f  m o n e y  le n d in g , th is  
c o u r t  o b s e rv in g  th a t  “ T h e  t w o  m o r tg a g e  b o n d s  a re  in  te r m s  a g re e m e n ts  
fo r  lo a n s  o f  m o n e y  t o  b e  m a d e  fro m  tim e  to  t im e  u p o n  t h e  s e c u r it y  o f  
h y p o th e c a t io n s  o f  im m o v a b le  p r o p e r ty  T h is  c o u r t  h e ld  th a t  th e  
tra n sa ction s  b e tw e e n  th e  p a rt ie s  (th a t  is th e  m o r tg a g e  tr a n s a c t io n s  su ed  
u p o n  as w e ll a s  o th e r  tra n sa ct io n s ) sh ow ed  th a t  th e  p la in t i f f  ca r r ie d  on  
th e  b u sin ess o f  m o n e y  le n d in g  a n d  th a t  th e  bu s in ess  o f  m o n e y  len d in g  
sh o u ld  h a v e  b e e n  d e c la r e d  u n d e r  th e  B u siness N a m e s  O rd in a n ce .

T h e re  is, f r o m  o th e r  ju r isd ic t io n s , th e  d e c is io n  o f  th e  P r iv y  C o u n c il 
in  a p p e a l fr o m  th e  S u p re m e  C o u rt  o f  N ig eria  in  K asum uv. Baba-Egbex. 
T h a t  w a s  a  ca se  o f  th e  m o r tg a g e  o f  im m o v a b le  p r o p e r t y  in  L a g o s  w h ich  
w a s  tre a te d  as  a  m o n e y  le n d in g  tra n sa ction  f o r  th e  p u r p o s e  o f. se c t io n  
19 o f  th e  N ig er ia n  M o n e y  L e n d e rs  O rd inance.

L ik ew ise  th e  In d ia n  c o u r ts  h a v e  h e ld  th a t  d u e s  o f  a  m o r tg a g e  o n  th e  
basis  o f  a  m o r tg a g e  tra n sa c t io n  sa tis fy in g  ce rta in  c o n d it io n s  s t ip u la te d  
b y  th e  A c t ,  a re  lo a n s  w ith in  th e  d e fin ition  g iv e n  in  th e  M o n e y  L e n d e r s ’ 
A c t . I 2

I t  h a s  b een  a rg u e d  o n  b e h a l f  o f  th e  p la in tiff-r e sp o n d e n t th a t  a  m o r tg a g e  
a c t io n  is  a n  a c t io n  o f  a  d u a l n a tu re— an a c tio n  u p o n  th e  h y p o th e c a r y  
c la im  a n d  a n  a c t io n  fo r  th e  m o n e 3'd u e — a n d t l ia t  th e r e fo re  s o  m u c h  o f  th e  
r e lie f  s o u g h t  as  re la tes  t o  th e  h y p o th e c a r y  m aim  d o e s  n o t  c o m e  w ith in  
th e  a m b it  o f  th e  M o n e y  L e n d in g  O rd in a n ce . I n  th is  c o n n e c t io n  w e  
h a v e  b e e n  re fe rre d  to  th e  d e fin it io n  o f  a  h y p o t h e c a r y  a c t io n  in  se c t io n  
2  o f  th e  M o rtg a g e  O rd in a n ce  w h ere in  a  l y p o lh e c a r y  a c t io n  is  d e fin ed  
as a n  a c t io n  to  o b t a in  a n  o r d e r  d ec la r in g  th e  m o r tg a g e d  p r o p e r t y  to  b e  
b o u n d  a n d  e x e c u ta b le  fo r  th e  p a y m e n t  o f  th e  m o n e y s  d u e  u p o n  th e  
m o r tg a g e  a n d  to  e n fo r c e  s u c h  p a 3rm en t b y  a  ju d ic ia l  sa le  o f  th e  m o r tg a g e d  
p r o p e r ty . T h is  p a r t  o f  th e  r e l ie f  so u g h t in a n  a c t io n  u p o n  a  m o r tg a g e  
b o n d  is  th e re fo re  sa id  t o  b e  in d e p e n d e n t o f  a n d  d is t in c t  f r o m  th e  m o n e y  
c la im .

I  d o  n o t  th in k  i t  is  p o s s ib le  t o  c o m p a rtm e n ta lise  th e  h y p o t h e c a r y  
c la im  in  th is  w a y . T h e  m o r tg a g e  is a lw a3rs th e  s u b s id ia r y  o b lig a t io n , 
fo r  h y p o th e c a t io n  o f  p r o p e r t } ' is a cce sso ry  to  s o m e  p r in c ip a l o b l ig a t io n 3 
w h ich  m a y  ta k e  o n e  o f  m a n y  fo rm s , su ch  as d o w n y , sa le , le t t in g , s u r e ty ­
sh ip  o r  le n d in g  o f  m o n e 3’ 4. A s  M a a s d o ip  o b s e r v e s 5 “  th e  o r ig in a l o b l ig a ­
t io n  m a y  b o  a n 3'  o b l ig a t io n  w h a tsoev er , w h ich  in  c a se  o f  n o n -fu lf ilm e n t , 

j  (1956) 3 AU E.R. 266.
* See Gnrunntha liao v. Dasaralhy, (1953) A .I.P . Orissa 338 at 343, and 

Neelamoni Sabu v. Kcthrabasu Sahu, (1954) A .I.P . Orissa 36.
* Wills, Mortgage and Pledge, p. 7. (1920 edn3
4 ibid p. 8.
* vo 1.2, p .2 3 4 .
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is  c a p a b le  o f  b e in g  c o n v e r t e d  in to  a  m o n e y  v a lu e  b y  m ea n s o f  a  c la im  
fo r  co m p e n sa t io n , b u t  as a  g e n e ra l ru le  i t  is  a  m o n e y  d e b t ” .

T h e r e  is th en  a  p r in c ip a l o b l ig a t io n , a r is in g  in  th is  ease  fr o m  t h e  
le n d in g  o f  m o n e y , w h ich  lies b e h in d  a n d  s u p p o r ts  th e m o r tg a g e , a n d  
in  e x a m in in g  th e  a p p lic a b il it y  t o  th e  e n tire  tra n sa ct io n , o f  th e  M o n e y  
L e n d in g  O rd in a n ce , w e  c a n n o t  lo s e  s ig h t  o f  th is  fa c t .

M o r e o v e r  se c t io n  S (2 ) o f  th e  M o n e y  L e n d in g  O rd in a n ce  s ta te s  t h a t  
a p e r s o n  fa ilin g  to  c o m p ly  w ith  th e  re q u ire m e n ts  o f  s e c t io n  8 sh a ll n o t  
b e  e n t it le d  to  e n fo r c e  any c la im  in  re sp e c t  o f  any t ra n sa ct io n  in  r e la t io n  
t o  w h ic h  th e  d e fa u lt  sh a ll h a v e  b e e n  m a d e . C o n se q u e n tly  b o t h  the. 
h j ’p o t h e c a r y  c la im  a n d  th e  m o n e y  c la im , a r is in g  as th e y  d o ,  f r o m  a  
tr a n sa ct io n  in  r e la t io n  t o  w h ic h  th e  d e fa u lt  h a s  been  m a d e , a re  th e r e b y  
a ffe c te d .

S im ila r  p h ra se o lo g y  a p p e a r in g  in  se c t io n  13 (1 ) o f  th e  E n g lish  M o n e y  
L e n d e r s ’ A c t o f  1927 w as co n s id e r e d  b y  th e  C o u r t  o f  A p p e a l in  lie M artin’s 
Mortgage Trusts O cO M  Mattheu:s, Ltd. v. Marsden Building Society1. 
T h a t  se c t io n  p r o h ib ite d  th e  in s t itu t io n , u n less  b e fo re  th e  e x p ir a t io n  
o f  tw e lv e  m o n th s  fr o m  a c c r u a l o f  ca u se  o f  a c t io n , o f  p r o ce e d in g s  b y  a  
m o n e y  len d er fo r  th e  e n fo r c e m e n t  o f  any c la im  m a d e  o r  s e c u r ity  ta k e n  
in  r e s p e c t  o f  any loa n  m a d e  b y  h im . T h e  C o u r t  h a d  lit t le  c lif iic u lty  in  
fin d in g  th a t  th is  w id e  la n g u a g e  c o v e r e d  a n  assertion  o f  th e  r ig h ts  o f  a  
m o n e y  len d er  u n d er  a  m o r tg a g e  ta k e n  b y  h im  t o  secu re  a lo a n  o f  m o n e y . 
T h e  c o u r t  e n d orsed  th e  tr ia l ju d g e ’ s v ie w  th a t  a lth ou g h  th e  a p p lic a t io n  
w a s  in  fo r m  an a p p lic a t io n  b y  th e  p la in tiffs  f o r  e x e cu tio n  o f  th e  s t a t u t o r y  
tr u s t  (w h ich , in  E n g lish  la w , resu lts  fr o m  th e  m o rtg a g e  b y  v ir t u e  o f  
s e c t io n  105 o f  th e  L a w  o f  P r o p e r t y  A c t  19 25 ) still th e } 'w e r e  n e v e r th e le ss  
p r o ce e d in g s  fo r  th e  e n fo r c e m e n t  o f  s e c u r ity  con s ist in g  o f  th e  m o r tg a g e , 
w ith in  th e  m ea n in g  o f  s e c t io n  13 (1 ) o f  th e  M o n e y  L e n d e rs ’ A c t ,  19 2 7 .

T h e  m o r e  r e ce n t  ca se  o f  Kasumu v. Baba-Egbe, a lre a d y  r e fe r r e d  to ,  
is e v e n  m o re  in  p o in t .  T h e  N ig e r ia n  O rd in a n ce  th ere  u n d er  c o n s id e r a t io n  
b y  th e  P r iv y  C o u n cil a lso  c o n ta in e d  th e  p h ra s e o lo g y  th a t  th e  p e r s o n  
in  d e fa u lt  shall n o t  b e  e n t it le d  t o  e n fo rce  any c la im  in  respiect o f  any 
tra n sa ct io n . T h e ir  L o r d s h ip s  o b s e rv e d  th a t  th ese  w o rd s  o f  d e p r iv a t io n  
are  v e r y  w id e ly  d ra w n  a n d  t h a t  th e y  sh o u ld  n o t  b e  co n fin e d  e v e n  to  
th e  a ssertion  o f  r ig h ts  b y  m e a n s  o f  o r  in  th e  co u rse  o f  lega l p r o ce e d in g s .
I t  w a s  h e ld  th a t  e v e n  th e  p e r fo r m a n c e  o f  su ch  a cts  in  th e  la w  a s  th e  
e x e rc ise  o f  a  r ig h t  o f  sa le  o v e r  p r o p e r t y  m o r tg a g e d  o r  ch a rg e d , o r  th e  
r e te n t io n  o r  ta k in g  p osse ss io n  o f  su ch  p r o p e r t y  in assertion  o f  th e  c la im  
.to  re p a y m e n t, is  a lso  p r e c lu d e d .

■ I  d o  n o t  th in k  th e re fo re  th a t  th e  c ircu m sta n ce  th at th e  r e l ie f  s o u g h t  
u p o n  a  m ortg a g e  b o n d  is t w o fo ld  su ffices t o  ta k e  th e  h y p o th e c a r y  c la im  
o u ts id e  the o p e r a t io n  o f  th e  M o n e y  L e n d in g  O rd in a n ce .

L e a r n e d  C ounsel fo r  th e  p la in t iff -r e s p o n d e n t  lias la id  m u ch  stress u p o n  
th e  m a x im  generali-a specialibus non derogant a n d  has s u b m itt e d  th a t  
w h ere  th ere i3 sp e c ia l s t a t u t o r y  p ro v is io n  re la t in g  to  m o r tg a g e s , th e

1 (1051) 1 AU E. B., p. 1053.
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g en era l p r o v is io n s  o f  th e  M o n e y  L e n d in g  O rd in a n ce  s h o u ld  n o t  b e  p e r ­
m itte d  to  su p ersed e  th o se  sp e c ia l s ta tu to ry  p r o v is io n s . H o w e v e r , fo r  
reason s w h ich  I  h a v e  a lre a d y  in d ica te d  I  d o  n o t  th in k  th ere  is a n y  
lim ita tio n  u p o n  th e  w id e  w o rd s  in  th e  M on ey  L e n d in g  O rd in a n ce  so  as  
to  e x c lu d e  fr o m  its p u rv ie w  m o n e y  len d in g  tra n sa ct io n s  w h ich  are  
a s so c ia te d  a lso  w ith  th e  ta k in g  o f  a m o rtg a g e  b o n d . F u r th e r m o r e  th ere  
is n o t  in  a n y  e v e n t  a n y  c o n f l ic t  b e tw e e n  th e  p r o v is io n s  o f  th e  tw o  
S ta tu te s .

F o r  a ll th e se  reason s I  see n o  g ro u n d  o f  p r in c ip le  ju s t ify in g  th e  
e x e m p t io n  o f  m o r tg a g e  tra n sa ct io n s  fro m  th e  s c o p e  o f  th e  O rd in a n ce . 
I n d e e d  i t  w o u ld  d e fe a t  th e  p o l i c y  o f  th e  O rd in a n ce  i f  mortgage 
tra n sa ct io n s  w h ich  a rc  o n e  o f  th e  co m m o n e s t  fo r m s  o f  m o n e y  len d in g  
tra n sa ct io n s  in  th is  c o u n tr y , sh o u ld  b e  e x c lu d e d  f r o m  th e  s c o p e  o f  
th e  M o n e y  L e n d in g  O rd in a n ce .

T h e  n e x t  q u estion  is  w h e th e r  th e  e v id e n ce  p r o v e s  a  su ffic ien t n u m b e r  
o f  tra n sa ct io n s  to  estab lish  th a t  th e  p la in t iff  is  a  p ro fe ss io n a l m o n e y  
len d er.

I n  th e  p re se n t case  th e  lea rn ed  tria l ju d g e  h a s h e ld  th a t  th e  p la in t if f  
h a s  a d v a n c e d  m o n e y  o n  sev era l m o r tg a g e  b o n d s . T h e  p la in t iff , w h o  is 
a  m e ch a n ic  in  th e  R a ilw a y  w o rk s h o p , a t  first d e n ie d  th a t  h e  h a d  le n t  
m o n e y  t o  a n y  p erson s o th e r  th an  th e  d e fen d a n t. U n d e r  cro s s -e x a m in a tio n  
h o w e v e r  h e  w a s co n s tra in e d  to  a d m it , w hen  d e ta ils  w e re  p u t  to  h im , 
th a t  h e  h a d  le n t  su m s u p o n  m o r tg a g e s  to  o th e r  p e rso n s  as  w e ll. H e  
a d m it te d  h a v in g  le n t  R s .  1 ,0 00  u p o n  a  m o r tg a g e  t o  o n e  D o n  D a n ie l. 
A lth o u g h  h e  d e n ie d  h a v in g  le n t  m o n e y  t o  on e  A g n e s  d e  S ilv a , a  m o r tg a g e  
b o n d  w a s  p r o d u c e d  m a rk e d  D 1  sh ow in g  th a t  R s . 1 ,0 0 0  h a d  b e e n  a d v a n c e d  
t o  h er. A  lo a n  o f  R s . 2 ,5 0 0  t o  o n e  A b ra h a m  P e re ra  w a s  p r o v e d  b y  D 2 , 
a  lo a n  o f  R s .  5 0 0  to  o n e  O b ia s  b y  D 4 , a  loan  o f  R s . 1 ,0 00  to  o n e  L a u r ie  

N o n a  b y  D 5 , a  lo a n  o f  R s . 1 ,0 0 0  to  E la r is  P e r e ra  u p o n  D 7 . T h e  loa n  
to  D o n .D a n ie l  w a s p r o v e d  a lso  b y  tire b o n d  D 3 . A lth o u g h  o b je c t io n  
w a s  ta k e n  to  th e  p r o d u c t io n  o f  th ese  d o c u m e n ts  a n d  a n  u n d e rta k in g  
w a s  g iv e n  t o  p r o v e  th e m , le a rn e d  cou n se l fo r  th e  p la in t if f  la te r  s ta te d  
th a t  h e  w a s  p re p a re d  t o  a d m it  a ll t lieso  d o c u m e n ts  w ith o u t  fo r m a l 
p r o o f .

I t  h a s  b e e n  su b m itte d  o n  b e h a lf  o f  th e  p la in t iff -r e sp o n d e n t  th a t  th e  
tra n sa ct io n s  in  e v id e n ce  in  th e  p re se n t case  a re  in  a n y  e v e n t  n o t  su ffic ien t 
t o  e sta b lish  sy s te m a tic  m o n e y  len d in g . In  su p p o r t  o f  tin's c o n te n t io n  
I  h a v e  been  re fe rred  to  th e  ju d g m e n t  in  Perera v. Sally1 w h e re  P o j 's e r  
S . P .  J .  h e ld  th a t  e v id e n ce  o f  n in e  p ro m is so ry  n o te s  w as n o t  su ffic ien t 
t o  esta b lish  th a t  tire d e ce a se d  w a s a  p ro fess ion a l m o n e y  len d er . H o w e v e r  
th e re  w o u ld  a p p ea r  to  h a v e  b e e n  certa in  c ircu m sta n ce s  in  th a t  ca se  
a r is in g  fr o m  th e  e v id e n ce  o f  th e  a lleg ed  m o n e y  le n d e r ’s w id o w , w h ich  
sa tis fie d  th e  c o u r t  th a t  d e s p ite  th e  n u m b e r  o f  tra n sa ct io n s  th e  d ecea sed  
w a s  n o t  in  fa c t  ca r ry in g  o n  th e  b u sin ess o f  m o n e y  len d in g . A s  P o y s e r  
S . P .  J .  o b s e rv e d , a lth o u g h  v a r io u s  d ec is ion s  h a d  b e e n  c ite d  b e fo r e

1 (1937) 16 Ceylon Lam Bee. 164.



552 tVEBRAMANTRY,' J.—Perera v. Amarasena

h im , th is  w a s n o t  a  m a t t e r  w h ich  c o u ld  b e  d e c id e d  b y  a u t h o r it y .  H e  
o b s e r v e d  fu r th e r  th a t  th e  e v id e n ce  in  each  ca se  m u s t  d e c id e  w h e th e r  
th e  p e r s o n  su in g  is a p r o fe ss io n a l m o n e y  len d er  o r  n o t .

H a v in g  re g a rd  t o  th e  p r in c ip le  e n u n c ia te d  in  th is  v e r y  d e c is io n  I  
w o u ld  h a v e  n o  h e s ita t io n  in  h o ld in g  u p o n  th e  fa c ts  o f  th e  p r e se n t  ca se  
th a t th e  p la in t if f  i s  a  p r o fe ss io n a l m o n e y  len d er. T h e  tr a n sa c t io n s  a re  
s u ffic ie n t ly  fr e q u e n t  a n d  th e  a t te m p t  t o  c o n c e a l th e m  s u ff ic ie n t ly  
d is h o n e s t  t o  rebu t- a n y  su g g e s tio n  th a t  th e  p la in t iff  w a s n o t  ca r ry in g  o n  
th e  bu s in ess  o f  m o n e y  le n d in g . T h e  p la in t if f ’s  fa lse  d e n ia ls  a t  th e  
c o m m e n c e m e n t  o f  h is  c ro s s -e x a m in a tio n  h a v e  in d e e d  d e p r iv e d  h im  o f  
a n y  v e s t ig e  o f  a  c la im  t o  th e  C o u r t ’s  sy m p a th e t ic  c o n s id e ra tio n .

I n  v ie w  o f  th e  co n c lu s io n s  I  h a v e  re a ch e d , th is  is  s c a r c e ly  a  m a tt e r  
fo r  th e  a p p lic a b il it y  o f  th e  p r o v is o  t o  se c t io n  S (2 ) o f  th e  M o n e y  L e n d in g  
O rd in a n ce .

I n  th e  r e su lt  I  c o n c lu d e  th a t  se c t io n  S o f  th e M o n e y  L e n d in g  O rd in a n ce  
ap p lie s  t o  th e  p la in t i f f  a n d  th a t  in  v ie w  o f  h is  fa ilu re  to  k e e p  re g u la r  
b o o k s  o f  a c c o u n t  h e  is  n o t  e n tit le d  to  e n fo r c e  h is  c la im . I  th e r e fo re  s e t  
a s id e  th e  ju d g m e n t  a n d  o r d e r  o f  th e  lea rn ed  D is t r ic t  J u d g e  a n d  d ism iss  
th e  p la in t if f ’s a c t io n  w ith  c o s ts  b o th  h ere  a n d  in  th e  C o u rt  b e lo w .

T h a m o t h e b a m , J .— I  agree .

Appeal allotced.


