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D . T H 0 3 IA S  e l a l . ,  A p p ellan ts, an d  
D . R . F E R N A N D O , R esp o n d en t

S . C . 1 9 0— D . G. C olom bo, 6 ,6 4 6 /L

Evidence Ordinance, s. 92—Deed oj sale—Parol evidence (o contradict its tcrnis relating 
to the consideration—Admissibility.

Tho consideration is an  essential term  in a contract o f sale. Section 92 o f  
the Evidenco Ordinance debars a p arty  to  the deed of salo from adducing parol 
cvidcnco to prove th a t tho consideration for the deed w as no t money 
and theroforo the deed was no t a sale b u t represented an  e n t i r e ly  d ifferent 
transaction.

• A lP P E A L  from  a jud gm en t o f  th e  D is tr ic t  C ourt, C olom bo.

H . A .  K oattt-goda , w ith  P .  R a n a s in g h e , for th e  d efen d a n ts ap p ellan ts . 

C . V . R a n a w a k e , w ith  C . W ick rem en a ya k e , for th e  p la in tif f  respondent,

Cur. adv. mil.

F ebruary 3, 1956. Saxsom, J .—

T he p la in tiff su ed  three defen dan ts in  th is  a ction  for  a  d eclara tion  o f  
t it le  to  four lands, dam ages for a lleged  w ron gfu l p o ssess io n  o f  th o se  
lands b y  th e  defen dan ts, and for ejectm en t. H e  b ased  h is  cla im  on  a  
deed  d ated  23rd F ebruary  1952 b y  w hich  their  ow ner V en jo  F ern an d o  
con veyed  them  to  h im . T h at deed  purports to  b e a  d eed  o f  sa le  b y  
V enjo  F ernando to  th e  p la in tiff for a  con sid eration  o f  R s . 3 ,000 . T h e  
defen dan ts b y their first answer p lead ed  th a t  th e  p la in tif f  h a d  procured  
th e  execu tion  o f  th is  deed  by  fraud an d  undue in fluence, w ith o u t  p a y in g  
V enjo  F ernando a n y  p art o f  th e  consideration , a n d  th e y  cla im ed  th a t  n o  
t it le  passed  to  tho plaintiff. T h ey  further p lea d ed  th a t  w hen  V en jo  
F ernando died  on  26th  F ebruary, 1952, her t it le  p a ssed  to  her g ra n d so n  
and  so le  heir, th e  1st defendant. B y  an am en ded  an sw er th e y  c la im ed  
a ltern a tiv e ly  th a t  as tho consideration  o f  R s. 3 ,0 0 0  h a d  n o t  been  p a id  
by th e  p la in tiff to  V enjo F ernando, th e  p la in tiff  w as lia b le  to  p a y  th a t  
su m  to  th e  1st d efendant in  th e  e v e n t  o f  th e  C ourt h o ld in g  th a t  th e  
p la in tiff w as en titled  to  th e  lands in  d isp u te.

W hen  th e  tria l began  th e  d efen d an ts’ C ounsel s ta te d  th a t  a s  h e  had  
insufficient ev idence to  estab lish  th e  p leas o f  frau d  an d  u n d u e in fluence, 
he rested  h is case o n ly  on  th e  claim  for  th e  p a y m e n t o f  th e  con sid eration  
as se t  ou t in  the am ended  answ er. T h e  p la in t if f ’s  C ounsel th en  su g g ested  
th e  fo llow in g  is su e s ;—

1. W as there consideration  for th e  deed  in  q u estio n  ?

2 . D am ages (dam ages agreed u p on  a t  R s. 2 5  a  m on th ).
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T he d efen dan ts’ C ounsel then  suggested :

3. W as th e  consideration  o f  R s. 3 ,000 m en tio n ed  in  th e  deed
1458 o f  23rd  February 1952 paid to  V en jo  F ern an d o  ?

4 . I f  n o t, is  th e  p la in tiff liab le to  p a y  th e  sa id  sum  to  tho
1st d efen d an t ?

T he p la in t if f ’s  C ounsel finally suggested :

5. E v en  i f  issu e  (4) is  answered in  th e  affirm ative, .can th e  m inor
claim  th is  m o n ey  in  this case ?

T he n otary  w h o  a tte s te d  th e  deed w as ca lled  a s  a  w itn ess for tho 
plaintiff. I t  th en  becam e clear th a t V enjo F ernando e x e cu ted  th is  deed  
w ithout an y  prior agreem ent between her and  th e  p la in tiff  th a t  h e should  
buy, or th a t  sh e  should  sell, th e  lands. T h e  consideration  o f  
R s. 3 ,000 seem s to  h a v e  been  fixed by th e  n o ta ry  b ecau se  a  figure had 
to  be m en tion ed  for tho  purpose o f stam ping th o  deed . T h e p lain tiff 
was n o t present w iien  th e  deed was execu ted , nor h a d  h e  g iven  any  
earlier in stru ctions to  th e  notary to  prepare th o  d eed . T h e p lain tiff 
also gave ev iden ce, in  th e  course o f  which h e sa id  : “  I  knew' V enjo was 
going to  transfer th e  properties to  m e. I  d id  n o t k n o w  w h eth er  she was 
going to  se ll or g if t  th e  lands to  me. She on ly  to ld  m e th a t  th e  lands 
w ould be w ritten  in  m y  nam e

I n  v iew  o f  th is  ev id en ce  th e  learned D istr ic t J u d g e  to o k  th e  v iew  that  
although  th e  d eed  purported  to  be a deed o f  sa le  th e  tran sfer wras n o t in  
fact a  sale. H e  h e ld  th a t  i t  w as a donation  an d  accord in g ly  g ave judg­
m ent for th e  p la in tiff  an d  dism issed th e  defendiants’ cla im  in  reconven- 
■tion. T he d efen d an ts h ave appealed.

I t  w as in  th e  lig h t  o f  th e  evidence o f the n o tary  th a t  th e  learned  Judge  
analysed  th e  tran sa ctio n  and  reached tho con clusion  to  w h ich  I  have  
referred. A p p aren tly  th a t  evidence w as regarded  b y  h im  as relevant 
and adm issible on  issu e  (1) w liich seem s to  h a v e  b een  su ggested  b y  the  
p la in tif f ’s  counsel in  an tic ip ation  o f  the ev idence w h ich  th e  n o ta ry  and  the  
p la in tiff were to  g iv e . T he p laintiff sta ted  th a t  as h e  h a d  assisted  and  
looked after V enjo  (w ho w as his sister) in  her la s t  illn e ss , an d  as she was 
exp ecting  further a ssistan ce  from  him , sh e h ad  e x e cu ted  th e  deed  in 
his favour. T h e p la in t if f ’s counsel seem s to  h a v e  argued  th a t  on  these  
grounds th e  con sid eration  for th e  deed w as n o t R s . 3 ,000  a s recited  in  it  
but som eth ing e lse , n am ely , th e  assistance a lread y rend ered  and  to  bo 
rendered b y  th e  p la in tiff  to  V enjo. A lthough  n o  ob jectio n  w as raised  
by th e  d efendan ts ’ C ounsel to  issue (1) or to  th e  ev id en ce  o f  th e  notary, 
h e seem s to  h a v e  becom e alive to  the s itu a tio n  w h en  th e  p la in tiff  gave  
evidence, an d  h e o b jected  to  it . I  understand th e  o b jec tio n  to  be that 
such ev idence w as n o t  adm issib le to  contrad ict or v a r y  th e  consideration  
recited  in  th e  d eed  or a n y  other term  o f  it .  I t  seem s to  m e th a t  since  
the p la in tiff cam e in to  C ourt on the basis th a t  t it le  to  th e  lan d s in  d ispute  
had vested  in  h im  o n  th is  doed which on th e  face  o f  i t  (th ough  not so  
stated  in  th e  p la in t) w as a sale for a consideration  o f  R s . 3 ,000 , and  the  
o n ly  defence  on  w h ich  th e  defendants w ent to  tria l w a s  th e  a lternative  
claim in  th e  am ended  answ er for the p a y m en t o f  th e  consideration  o f  
R s. 3 ,000 , th e  p la in tif f  w as precluded from  raisin g  th e  issu e  w hether  
there was con sid eration  for the deed. I t  fo llow s th a t th e  ev idence o f
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th e  notary and o f  th e  p la in tif f  shou ld  5 s o n o t h a v e  b e en  a d m it te d , s in ce  
what- the p la in tiff tr ied  in  effec t to  p rove by m eans o f  t h a t  e v id e n c e  w as  
th a t  the consideration  fo r  th e  deed  w as n o t m oney  an d  t h a t  th ere fo re  th e  
deed  was n o t a  sa le  b u t  represen ted  an  en tire ly  d ifferen t tra n sa ctio n , 
and the adm ission  o f  su ch  ev id en ce contravened  tho  p r o v is io n s  o f  S . 92  
o f the E vidence O rdinance.

I  would refer to  N a d a r a ja h  v . R a m a l in g a m J. B ertra m  C. J .  in  th a t  
case held  th a t th e  con sid era tion  for a  gran t is  a  term  o f  th e  g ra n t, and  
having regard to  th e  e s sen tia ls  o f  a  sa le  th e  con sid eration  is  an  e ssen tia l - 
term  in  a tran saction  o f  sa le . H e  a lso  held  th a t  a  p a r ty  to  a  d eed  o f  
sale was not en titled  to  con trad ict it s  te r m s  relating to  th e  con sid era tio n .

T his is n ot one o f  th o se  cases where one p arty  to  a  d eed  a t te m p ts  to  
go behind a  s ta te m e n t  in  tho  deed  regarding th e  a c tu a l p a y m e n t  o f  
consideration, in  w h ich  e v e n t  tho other p arty  w ill be p e r m itte d  to  sh o w  
w hat the real con sid era tion  w as. H ere the p la in tiff  h a s  w ith o u t  ju s t i­
fication contrad icted  th e  term  o f  th e  deed  relating to  th e  con sid era tion , 
although no at tem p t w as m ade by  th e  defendant to  a tta c k  a n y  ter m  o f  th e  
deed. Further a u th o r ity  for th is  v iew  w ill be foun d  in  V e la n  A lv a n  v .  
P o n n y  s. K eu n em an  J .  h eld  th a t oral evidence w as n o t  a d m iss ib le  to  
prove th at th e  con sid era tion  w as d ifferent from  th a t  s ta te d  in  th e  deed , 
except in  cases to  w h ich  p rov iso  (1) to  S . 92 applies, n a m e ly , w here th e  
va lid ity  o f  th e  deed  w as in  issue, or w here a decree or ord er w a s b ein g  
sought relating to  th e  deed  itse lf. H e  accord in gly  d ec id e d  in  th a t  
case that oral ev id en ce  w as n o t adm issib le to  p rove th a t  a  d eed  w hich  
puiportcd  to be a  tra n sfer  for va lu ab le  consideration  w a s  a  d eed  o f  
donation.

I t  follow s th a t th e  d eed  in  question  m ust be tre a te d  a s  a  v a lid  d eed  
o f  sale by Y enjo to  th e  p la in tiff  for a  consideration  o f  R s . 3 ,0 0 0 , an d  as  
th is turn has a d m itte d ly  n o t  been  p a id  b y  the p la in tiff, i t  is  n o w  d u e  to  
V e n jo ’s so le heir, th e  first d efendant.

I  would therefore s e t  aside th e  jud gm ent and d ecree u n d er  ap p ea l and  
direct that a  decree b e en tered  declaring the p la in tiff  e n t it le d  to  th e  lan d s  
described in  th e  S ch ed u le  to  th e  p la in t, and to  p o ssess io n , a n d  e je c tm e n t  
o f  the defendants therefrom , and  ordering the p la in tiff  to  p a y  in to  Court 
a  sum  o f  R s. 3 ,0 0 0  for  th e  benefit o f  the m inor 1 st  d e fen d a n t. T h e  
decree w ill furth er p rov id e  th a t th e  p la in tiff is n o t  e n t it le d  to  enforce  
his right to  p ossess ion  o f  th e  lands, or to  eject the d e fen d a n ts  therefrom , 
until p aym ent in to  C ourt o f  th e  said  sum  o f  R s. 3 ,0 0 0 , a n d  th a t  as from  
the date o f  su ch  p a y m e n t  h e  w ill a lso  be en titled  to  d a m a g e s  a t  th e  ra te  
o f  R s. 25 per m en sem  t il l  h e is restored  to  possession . S in c e  th e  p la in tiff  
was neither read y  n o r  w illin g  to  honour h is ob liga tion  to  p a y  th e  purch ase  
price m entioned  in  th e  deed , h e  w as n o t en titled  to  c la im  d a m a g es for  
being kep t ou t o f  p o ssess io n  o f  th e  lands in  d isp u te  p rior to  su ch  p a y m e n t. .

As the p la in tiff  h a s  fa iled  on  th e  o n ly  m atter in  co n tro v e rsy  a t  th e  tria l 
and on this appeal, h e  m u st p a y  th e  defendants th e ir  c o s ts  in  b o th  C ourts.

Weerasooriya, J .—I  agree.

1 (1913) 21 N. L. B. 33.

A p p e a l  a llo w e d .

'■ (1339) 41 N. L. B. 10S.


