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A H A M A D O  M U H E Y A D IN , A pp ellan t, and T H A M B IA P P A H ,
R espon den t.

75— D . C. Batticaloa, 153.

-Mortgage—Hypothecary action—Death of mortgagor—Appointment of lagal 
representative under Mortgage Ordinance—Tender of evidence that 
value of mortgaged property does not exceed Rs. 2,500—Condition 
precedent—Mortgage Ordinance {Cap. 74), s. 7.
A condition precedent to the appointment of a person to represent 

the estate of a deceased mortgagor under section 7 of the Mortgage 
Ordinance (Cap. 74) is that evidence should be tendered that the value 
of the mortgaged property does not exceed two thousand five hundred 
rupees. Failure to comply with this condition would render the order 
of court appointing a legal representative void ab initio and the con
sequent sale and other proceedings a nullity as against the deceased's 
estate.

^ ^ P P E A L  from  a ju d gm en t o f  the D istrict Ju dge o f  B attica loa .

H . V. Perera, K .C . (w ith  h im  E . B . Wikremanaydke and G. Thomas). 
for th e plaintiff, appellant.

N. Nadarajah, K .C . (w ith  h im  S. Nadesan), for  the defendant, 
respondent.

C ut. adv. vu lt.

A ugust 20, 1945. Cannon J .

T h is appeal depen ds u pon  a qu estion  o f  ju risd iction . T h e , parties 
are th e adm in istrator cum  testam ento artnexo (w h o  has been  erroneously 
d e scr ib e d .in  the proceed in gs as execu tor) o f  one M arikkar, deceased , and 
th e  m ortgagee o f  th e  land  o f  th e  deceased  w h o  subsequently  bou gh t th e 
m ortgaged  land  under a  decree o f  th e C ourt. T h e m ortgage w as fo r  a 
loan  o f  R s . 3 ,000  to  th e  d eceased  and  his w ife . T h e  h istory  o f  th e  trans
action  is that, a fter the m ortgagor M arikar d ied  th e m ortgagee p u t  the
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b on d  in  su it an d , be fore  th e  action , m a d e  an  ap p lication  fo r  th e  ap poin t
m e n t o f  a  legal representative  o f  th e  d ecea sed ’ s estate  fo r  th e  purpose o f  
th e  action  under th e  M ortga ge  O rdinance, section  7. A t  th a t tim e 
representation  h ad  n o t b een  granted  in  resp ect o f  .the estate . T h e  C ourt 
ap poin ted  as lega l representative  th e  w id ow  an d ch ild ren  o f  th e  d eceased , 
a n d  in th e su bsequ en t a ction  decreed  a sa le o f  th e  m ortgaged  p roperty  
w h ich  w as b ou g h t b y  th e  m ortgagee.

T he action  ap pea led  from  is on e w h ich  th e  ad m in istrator o f  the 
estate asked fo r  a d eclaration  o f  title  to  th e lands o f  th e  deceased  purchased  
by  the m ortgagee, h is cau se  o f  action  be in g  an  allegation  th at the m ortgagee 
g o t th e legal representative  ap p oin ted  w ith ou t show ing the C ou rt that 
th e  m ortgaged  prop erty  d id  n o t ex ce e d  R s . 2 ,600  as requ ired  b y  the 
M ortgage O rdinance, section  7 (2 ). T h e  D istr ict  Ju d ge  h eld  th at th e  
p la in  tiff had n ot p roved  h is case  and  dism issed  th e action . In  th is 
appeal against such  d ism issal it  is no.t seriou sly  con tested  that th e  va lu e  
o f  the p rop erty  w as m ore  than  R s . 2 ,500 . T h e  argum ent has cen tred  
round th e  questions (1) w h eth er th ere w as su ch  ev id en ce  before  the 
D istr ict Ju d ge  as th e M ortga ge  O rd inance requires and (2) w hether, 
if h is decision  w as w rong, th e  D istr ict  Ju d g e  n everth eless had  jurisd iction  
to  order th e  ap p oin tm en t o f  a  legal representative  fo r  the purposes o f  
th e action . T h is p o in t o f  ju risd iction  is im p ortan t because- if  th e  C ourt 
had  n o ju risd iction  its order w as void  ab initio and  the con sequ en t sale 
an d  oth er proceedings a  n u llity  as against the d ecea sed ’s estate . T h e  
ev id en ce  o f  va lue tendered  to  su p p ort th e ap p lica tion  fo r  a legal represen 
ta tive  to be  ap poin ted  to  d e fen d  the action  w as to  th e e ffect th at th e  
n et value o f  the d ecea sed ’s estate  w as less th an  R s . 2 ,500 . T here w as 
n o ev id en ce  before  the J u d g e  as to  w hat th e va lu e  o f  th e m ortgaged  
property  w as. H is  order  w as th erefore  w ron g, and  the final question  
for  consideration  is w h eth er it  w as m a d e  w ith ou t ju risd iction . M r. 
P erera fo r  the ap pellan t con ten d s th at the C ou rt cou ld  n ot by  its w rong 
decision  g ive  itself ju risd iction . T h e  qu estion  o f  ju risd iction  arose in 
an E n glish  case— The Queen v. The Com m issioner o f  Incom e Tax 1 
and  both  sides rely  upon  w hat w as said b y  th e  M aster o f  th e  R o lls , 
L o r d  E sher. I t  w as a case  in w h ich  the C om m ission ers for  S p ecia l 
P u rposes refused to  a c t on  certifica tes  fo r  rep aym en t o f  ta x  issued by  
th e  C om m issioners for G eneral P u rp oses, on  the grou nd  that th e  la tter 
C om m issioners had  n o ju risd iction  to  issue such  certifica tes becau se  
certain  fa cts  had n ot been  “  p roved  to  th eir  sa tis faction  ” , as required 
by  th e E n g lish  S tatu te . A t  page 319 L o rd  E sh er says— .

I  have b een  laying  dow n  w h at in  m y  op in ion  is the general rule 
o f  con d u ct fo r  th ose  ch arged  w ith  .that inqu iry, b u t th e question  arises 
w ho are to  m ak e th at in qu iry?  I n  th e first in stan ce obv iou sly  the 
C om m issioners fo r  G eneral P u rp oses. T h ey  h ave to  determ ine that 
qu estion  and th ey  m u st determ in e  it, as it seem s to  m e , a ccord ing  
to  th e ru le I  h a v e  la id  d ow n . B u t ’ w h en  th ey  h ave  d eterm in ed  it, 
can  th eir  d ec is ion  b e  qu estion ed  afterw ards? I t  w ill be  said  on  the 
on e  side th at th eir  ju r isd iction  d epen ds on  th e decision  o f  th a t qu estion

i  (1888) 21 Q. B. D. 313.
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and, applying a w ell know n  form u la , th a t th ey  can not give th em selves 
jurisdiction  b y  a w rong d ecision  on  th e facts . I  have considered  
th at form u la  w ith  great care and, though  it  is correct enough  for 
certain  purposes, I  th ink  its application  is o ften  m isleading. W h en  
an  inferior cou rt or tribunal o r  b od y , w h ich  has to  exercise the pow er 
o f  decid ing  facts , is first established b y  A c t  o f  Parliam ent the legislature 
has to  consider w hat pow ers it  w ill g\ve th at tribunal or bod y . "It 
m ay  in effect say that, if a certa in  state o f  facts  exists and is 6hewn 
to  such  tribunal o r  b od y  before  it  proceeds to  do certain  th ings, it  
shall have jurisdiction  to  d o  su ch  th ings, bu t n ot otherw ise. There 
it is n ot for  them  con clu sive ly  to  decide w hether that state o f  facts 
exists, and, if th ey  exercise  the ju risd iction  w ithout its ex istence, w hat 
th ey  d o  m a y  be qu estioned , and  it  w ill be  held  that they  have acted  
w ithout jurisd iction . B u t  there is another state o f  th ings w hich  
m ay exist. T h e L eg islatu re m a y  entrust the tribunal or b od y  w ith 
a jurisd iction , w hich  in cludes the jurisd iction  to  determ ine w hether 
the prelim inary state o f  facts  exists as w ell as the jurisd iction , on 
finding th at it  does exist, to  proceed  fu rth e r -o r  d o  som ething m ore. 
W h en  the L eg isla tu re are establishing such  a tribunal or bod y  w ith  
lim ited  jurisd iction , th ey  also have to consider, w hatever jurisdiction  
th ey  give th em , w hether there shall be  any appeal from  their decision, 
for  otherw ise there w ill b e  none. In  the secon d  o f  th e tw o cases I  
have m entioned  it  is an erroneous application  o f th e form ula to  say 
th at th e  tribunal can n ot g ive  th em selves jurisdiction  by  w rongly 
deciding  certain  fa cts  t o ’ ex ist, becau se the L egislature gave them  
jurisdiction  to  determ ine all th e fa cts , including the ex istence o f  the 
prelim inary  facts  on  w hich  the further exercise o f  their jurisdiction  
d ep en d s; ”  . ..

I t  w ill b e  seen th at th e M aster o f  the B o lls  divided th e question  o f juris
d iction  in to  tw o  categories. M r. P erera contends that this case com es  
w ith in  category  (1) and M r. N adarajah for th e respondent suggests that 
it  com es under ca tegory  (2\ I  th ink  that it  com es under category  (1). 
B y  the M ortgage O rdinance it w as a con d ition  precedent to  such an appli
cation  being  entertained .that ev iden ce shou ld  be tendered that the value 
o f  the m ortgaged  property  did n ot ex ceed  R s . 2 ,500. T h is state o f  facts  
w as n ot show n to  th e  C ourt. I t  w as a prelim inary and essential appli
cation  before  th e action  on  the m ortgage bon d  cou ld  be  form ulated  as 
unless and until the C ou rt n om inated  som e one to  represent the deceased ’s  
estate, there cou ld  be n o defendant to  the action . I t  w as a question  
o f  fa ct, and th e J u d g e ’s decision  on  it cou ld  not bind a stranger to  the 
action  w h ich  the present appellant w as. Vide 20  N . L . B . 372. In  
the absence o f  ev id en ce  o f  the value o f  the m ortgaged property  the Court 
had n o ju risd iction  to  ap poin t a person  to  represent the deceased  m ort
gagor and th erefore h is estate w as in law  n ot represented in the action  
on  th e bond .

F qr these reasons I  w ould  allow  the ap peal w ith  costs, se t aside the 
order o f  th e D istrict Ju d ge  and d irect ju d gm en t to  b e  en tered  fo r  th e  
p la in tiff as prayed  for.
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T h e  ju d g m en t in  .the a ction  en d  th e su bsequ en t order fo r  sale rem ains 
b ind ing  o n  A . M . A sia th u m m a w h o w as h erself a  m ortgagor s in ce  sh e  
w as m a de  party  to  th e  proceed ings.

C a n k k e b a x n b  J .— I  a g re e .

Appeal allowed.


